
Commonwealth of Virginiat 
County of Rockingham, to-wit: 

In the Circuit Court of said County: 

The jurors of the Commonwealth of Virginia, in and for the 
body of the coixtt~ t9l flc·8i1i\\.~¥Jllrln ~ ,pow attending the Circuit 
Court of said county t UPON THEIR OATHS PRESENT, that dalvin B re 
s i nce lJovembe r 1s t , 1916 , in sai d County , did manufactur e and un­
l awfull y di s pense an d gi ve wa y i ntoxi ca t ing c i der cont i ni ng mor e 
t hun one per cent of a l co hol by volume i n vi ol a t i on of t he proh i bi ­
tio n adt o Vi r gi i a , 

against the peace and dignity of the Commonwealth of Virginia. 

This indictment is found on the testimony of ________ _ 

witnesses sworn in Court and sent before the Grand Jury to give 
evidence. 
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he Court instructs the jury thr>t "rhile the ll'l'l of 

this 8t 1 te &l lcY7S '::. · e rson to make cide r of r ny strengt h rom 

r u it o 1is omn ri s i ng , f or dor.iestic consumption£ h is O"'Vn 

h ome ; t...nd , ::urther more , c.110·· one in his 0Y11 home , to ei ve 

a rden srir its, includin5 cider of more then one per cent a lcohol , 
to ~nether pe rson , or t o ot her persons , ye the r i 0 ht o c,- i ve 0 

t o ~nethe r pvrson cider containing mo· e th non ~e r cent of 

a lco ol by volume , or any other .rde nt sriri ts , cnn only be 

ezercised in the home o th f iver ; rnd ·he our t further tel s 
the jury th~ t ~e definition of h e word home , i n the sen e in 
which th i: t T?ro r is used in the 1 w in his connection , c ~n no 

be e~ten ed ~ rnd oes not inclu e , the outhouse men ione in 
the evi dcnce in ··•hich t e e cc 1ise d ~rn:pt his c i e r; r n th re fore 

th'" t i -~ the jury believe fro the e vide .1ce be yond et>so::1r.bl,.E} 
-,. . I~ I "'I_,.,,, doubt he, t the c ide dispensed or ::-i ven f.v.n' y by the de fe 11dcnt . 

A 
s.s sho,.·m i J the e vidence , co11t ~ined E·t the ti"!le mor thtn one 

per cer-tum o 8lc ohol by volume, then they should fin the 

~c cused u ilty , s chcrged i n the indictment End fix his unish~en 

a t q fi~J 0 £ not less then 150 . 00 and not more than ~500 . 00 , 2nd 

con inemen :m. :ci 1 fo r not less then one m.o:'lth c. nd not more the.n 

s · x mont s . 



r 



Th e c ourt ins tru c t s t he jury t hct i n o r der to j us tify 

t hen in fi n i nz t he e ccu s e 9;ui lt y ns ch . rge a. in t he indi ctment , 

th. y should first be convinced of his guilt , f r om th e e v ide nce , 

be yon [. rer.sonr b le doubt. I n e very crimin 1 r i r-1 t he r c cus ed 

i s enti t l ed t o the bene i of ev e y reasoneble doubt th ·t 

mey r-ri s e f r o '1 the e vidence, or fro1J t e lac.:: o evi ence , r n 

shoul the Co.:. , on-;e~ 1th f a i l to 1rove , by the e v idence , boyon 

l' reasonc le doubt, the f'c cts ne ce s t' r ;y to ·.-:err n t ~ conv i c t i on , 

the.·1 t he jury must r e u i t . 





I 

,Jommomveal t~1 o:: Virginia , 
County of ?..oc~dni:;;ha~ , to - ,-;i t : 

In t:ie Circ:.1it Jour t of said Jounty : 

The jur or s of the ·Jo,..,u:1on-.'rnalth Jf Virginie.. , i · an5. £or 
tnc bocy of the ~aunty of 2ocki ngha~ , a t its Januery tcrm , 191 7 , 
and no·,; a t ten, ing ti:1e ,;ircui .,~ 8ourt o:: said. county , 'JPO..:T '.:.11~...:.:I2 
Q~BS Prl~~~IT~ , that Calvin Boar sincG ~ovemo0 l , 191~ , i_ the 
cg.id. Ccrnnty , "Llcl. u:1ls. ;fll.11~~ 1:1a:1u.fact-.:i.:re , sell , off~.r , 1-:eep , s-'core , 
,_; . .r1d ex: J O Se ::or s al e , 1sive a~rmy ana. di s p ens e a r aent spi1'i t s i n vio 
l at ion o-: the orohi b i ti on a .; t o-: Vi r gini a , a g3, i ns t t '1e i)OS e and. 
d i g.1i ty of t1:e Co .. mon-,-:eal th of 7irgi·:1i a . 

AND .LH B JU?-O: A::i10_~ ~Sli: I :D , U? J T :i:'T~I ' :;}1.'.2HS _;_FO_ . :SAID , )n ,~- 17H 1 ~ ~ ~ -~ - :r ' ... , ./. ' 1 . -, . · -- b 1 J 1 · . t' J 1 j _ _,._·. h, _, - - ,_..,_,__; _,._· ' un.a G vD.. V l '1. .5Gc'. S l ~ !-~ e ' . u ' in ne ,_.~ i· a. ·i 01ln./. 1 7 ( 1 i· d -~ '"' 'n _.,-w- ""'"'v,ll ..rL Q,... .4--,, .,..-ne .. . ()._ Sp r=>no,--. a..;. a· i· ve ~--4, "' .J , ti - .-:t=-.1.,....i!,.ii, e: ------ v .:..1-..-11 _ .._v J ~ - , ~ _ ..... .._, -...J...., __ _ 

a·.-raz; intoxicatL1g cicle:r , conta ·_"li.c.5 :nor e thc.1. one p ·- centu::'. of 
~icJhol b~, voLme in vio l atio· , of the proh i bition act of Vi r ­
ginia , a~ainst the peace and f g.n.i t;, f the Jorru':'.on:i'eal tri of 
V .i.rg.i.nia • 

.!CD :m:= JU?c0.2.S ~.FO1130!tID , UPON :.lIH. OAH:BS !\.]1OR~iSAID , 
:::_') i

1'JS:5:"';.:-t J! •• '.SEE' that Calvi;'l 3ear since :-ovenbe.r 1,191G , in the 
sa i a. ,;ounty did unla1.7f ,1J.ly ma11c1factu::co vinegar fr.Jm cidGr and 
f · u.it a·1a. i.i.id unlawfull:l se··.::. , c iG·o ,::m:::;e r.,,ii --;i~'e 2.-ray sa:r:10 2.s a. 
bevera~e , .:..n violation of the prohibiti a1 ~ct of Virgl~i~ , againo 
tl1e })'31:1ce u1'1 cU '2: .i ty o:: the ]o t110n 7'.::-al th J:f •l lrg.:.. ia . 

)~:s in l ictment is fo~nd on the te8ti-runy of 

7Ji tne s ses sworn i n ~ov_rt and .... ent ·oe ''o· e t :ae "'ra nd. Ju·::-y to g i ve 
evio..oace . 
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Comrr1onwealtl1 1 s Attorne~7 . 



1. 

ommonwealth v . Cal vin Bare . I 1UCTI ON A. 
rhe court instr ucts t he jury that i t is l a ful or any 

ers on o manufac t u re an keep for domestic c onsumption , at his 
ome , c i er f r om fru i t of his own rai sing , regardl e ss of t he 

alcoholic t rength , or t o manu factu e from frui t , c i der not 
cont ining mo r e than one per cent of alcohol , by volume , for use 
or s a e , or f or i negar 

I STRUCTION B. 
Commonwealth v . Bare . 

he court instructs the jury that the word home as used 
in the l e w here to be applied, means the pe rmanent r es idence, or 
abiding pl a ce of a person (other th&n a club , hotel , boa rding 
house etc . ) and includes with the actual dwel ling house, or 
pl ace , a l outbuildings commonly used and intended for necessar y 
or convenient use in connection ith t he u se of the whol e a s a 
home . 

~'{hethe r or not the cider given away by the a ccused s at 
t he t i me of such giv i ng of gTeater s t rength t han is by l aw allowed , 

II .. ,he re the giving is not shown to be within t he home of the g i ver , 
and w' .ether or n ot the giving occured wi thin the home of the 
accused are questions of fact to be de termined by the jury , upon 
Lhe evidence . 

Commonweal th v . Calvin Bare , 

Instr otion c. 
he Cour t instructs the jury tha t a p rson havi ng a home , a s de fined by h l a , and by t he i nstructions gi ven , y l awful l y gi ve a ray CIDER , i :c. such home : _ rovide d thc. t such gi vin is in no • i se a shi ft or device to evade the provisi ons of the l av· . And the court further ins tru.cts the jury tha t if they believe fr om t he evidence t ha t the giving of cide r by the accuse d , us char ged in the indi ctment , and shown in t he evidence , occurre d only wi thi n the home of the a ccused , in t he sense i n which home ha. s been defined to them , and that such giving was in no wi se a sh i ft or evice to evade t he pr ovi sions of t he \ , they will f i nd t he accused not gu.iltl • 
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- ,., ri --r• ·-
- .L, J ..... .j I,. .., ..... .L\....-

,c ... n1 ~2 .• t~- v . , r~ • 

he c·1rt instructs the jur that • ~.1. 
.. ,.,... -

---... ~~"v U.::,e;U ln the lcJ.V, 

.. er t be c ";.Jli~d , " ens trJ.~ pe 1 :r.ar.ent esi ence , c abidir._; '11::..ce cf 
a pers n other than a club , hotel , boar 'nc house e~ . ) ana ircl des .i 
tr e act ua 1 -, l .1. i n 0 b use , r . 1.L . e , a l o u t bu i 1 di~~ s c c ... n C' • y u s e d 
u _d intended fr. cessa or ccnveni~1 Luse in connection ,it~ the use 
cf t:ie \Lole as ah me . 

,r net the l d.,r c:;iven av:uy by the ace 3ed was at t~1e t · r1e cf 
sue 1 

0 lvin._, of ~re[...ter sten~th ~han i s by lav. e.11 wed , vhere the giv·ng 

is not shewn to be wi thin the h e cf the ~lver , ur.ti t t · e c - not t e 

givir.r- ccu ed v.lthin the home o t;:.e ac cusea are qu stic s of :i.act to be 
aeternined by the jury , u,on Le evi enc . 
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ornmonwealth v . Calvin Bare . 

S UC TION D. 

The cour t i nstr ucts t he j ury that before t hey would be 
justifi able i n i ndi ng t he a ccused guilty , it woul d be necessary 
for hem t o believe , f rom the evi den ce , beyond al l rea s on ' bl e 
doubt . hat t e accuse , a t some t i me a f ter ovember ls t ,1916 , 
a t s ome -ol a ce not wi t h i n the home of the accu sed (as home ha s 
be en defi ned ) gave a.wa. cider ;,., - t the titre of such g ivi ng , 
\·,,as of great er strength than one percen t of a lcohol , by volume . 

And t he jury are further ins t r ucte d t ha.t while the 
official analyse of t he samples of cider is com etent evi dence 
t hat t he samples of cider analyse , -ere , ecch , at the time of 
t he completion of the analyse s , of t he strength certif i e d to in 
said port , i t i s not e vidence of the strengt h of t he c i de r 
r om hie such samples e re dr vm , eit he r t t he t i me hen the 

c ide r was g iven away b the accused , or a t the time when s uch 
s les ere dr a fr om the bar r els . 

The j ur y i n r ach ing a conclu s i on a t o the strengt h 
of t he ci de r at he t i me i t .as given away by the accused s hould 
t ake into cons i eration he evi de nce .s t o t Le effect that may 
have been had on the ageing or strengthening of t he sampl e s by 
t he e iod of time that elapsed be t ween the last date of gi ving 
by t he accused and t he drawing and analyses of he sampl ; the 
effect of t he shaking and t he changes of temp rature to which 
the cider may have been subjec t e d in the drawing and carry ·ng 
of the s ampl es to Richmond an c. aJ. l t '- ings that may have t ended 
t o inc ase the strength of t he sampl e s anal ysed up to t he date 
of compl et ion Jf t he nal yses, 
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Commonwealth v . Cal vi n Bare . 

Inst ruct ion • 

The court instr uc ts t he jur y that in or de r t o j us t i fy 

t hem i n fin di ng t he accused guilty a s cha ge in the i ndi ctment, 

t hey should irst be convinced . of his gui lt , fro m the ev idence , 

beyon d a re sonable doubt . In every cr ·m·n .1 r i a l the accused 

is ent i t l ed -o the bene f · t of ever y .ason l e doubt t hi t mE.y 

a r i se fr om the evidence , or from he l ac of evi dence , d. 

shoul d t he ommonwe 1 h f i l o pr ove , by t he e vidence , beyond 

a r easonable doubt , t he f a c ts ne ce s sa.ry to a rre.nt a convict i on , 

or if any one of t he facts necessary to show t he guilt of t he 

ac cuse i c ons i tent --, ith a heory of his innocence, then the 

jury must 2cquit . 
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Commonwealth 

VSo 

Calvin :Sear. 

The Court instructs the jury t hat in order to justify 
a verdict of guilty, the jury should, upon the evidence, be 
convinced, beyond a reasonable doubt, that some of the cider 
shown in evidence to have been given away by the accused, after 
November 1st, 1917, was, at t he time of such giving, of greater 
alcoholic strength t han one per cent, by volwne: That the bur­
den of the proof to show such fact, by the evidence, beyond a 
reasonable doubt, rests upon the Commonwealth; and if, upon 
full consideration of t he evidence , there should remain upon 
the mind of the jury a reasonable doubt that the cider given 
away by t he accused (as shown in evidence) was at some one or 
more of the times of such giving, of such greater strength 
t han one per cent. of alcohol by volume, then the accused is 
entitled to the benefit of such doubt t hat may arise, upon t he 
evidence, and if such dou·bt exists in the mind of the jury, then 
the verdict should be not guilty. 





ommon ealth 

vs . 

Calvin Bear . 

! N~TR UC . I0 " • 

e Court ins t r u c t s t he ju y ths.t in orde to j us t ify 

a vero i c t o gu 1 ty, he jury sho , upon e evidence , e 

conv in d , be ond a r eaoonable doubt , t ha t some of the c i der 

sh own i n eviden ce t o ha ve been given a v-my b y t he accu se d , a f t e r 

rovembe r l s t , 1917 , was , a t t h e t i me of s uch giving , of greate r 

a l c oholic str engt h han one pe r cent ,by volume : ~h .t the burden 

of the proof t o show s uch fac L, by the e vidence , beyond a 

reasonable doubt , r e s .... s upon t he ornr.nonv1eal t h ; and if, upon f ul l 

c onsiderat ion of the evidence , there shoul d r emain upon t he 

mind o f t he jury a r ea sonable doubt t ha t the c i de r g iven away 

by the a ccuse d (a s s hown in ev iden ce wa at some one or more 

of t he t i · s of such g iving , of such greate r strength t an one 

per cent . of alcohol by vo lume , en the a c cuse d i s entitl e d t o 

t 1',.e be ne f i of such doubt t hat y ari se , u pon the evidence , an d. 

i f s uch doub t exists in the mind of t 1e jury , t hen the ve r di ct 

ou_ d. b e not i l t • 
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ut t he Cour t refus ed t o give sa id ins t r uc t i on/ F . a sked f or 
b y the defend nt , and· to thi s a ct ion of t he Court , r efus ing to give 
sa i d i n 0t r uct ion; F . , t h e defendant except ed, and now tender s thi s 
h i s f our th Bi l l of ~xceptions , whi ch he prays may be s i gned , sealed 
and ma d e ar t of t he recor d of sai ' cause , whi ch i s a cc ordingl y done 
t h i s 9th d · y of .ia rch , 191 7 , wi thin thirty days f r om the r i s i ng of 

~ the Court at w, i ch sa id t ria l wa s ••&•a, wh i ch Court adj ourned on 
the 1 7 t h d~y of Febr ar y 1 91 7 . 
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But the Court re f used to give t he sa i u f ive i ns t r uc t ions 
a ::J ked f or by t he defe ndan t , or any o .. t h em, and re f us ed to i nvt r uct 
t he j ur y or al l y s re que s t ed by the At torn ey f or t he ommonwea l tb 
a nd gave t o t h e j ur y the t hr ee i n s t r uct i ons s et out i n defendant ' s 
il l of ~xceptions r o. l; and to t he a ction of t h e Court i n refus ing 

to ~i ve the i nstr uc t i ons a sked fo r by defendant , and each of t hem, a s 
aforesa i d , t h e defe.ndant by corms el exc epted , and. nov1 te ,1der s thi s 
h i s t hird Bi l l of P.xce ptions, which he r ays may be si ne d s ea l ed 
and ma de c1rt of the r ec o d i n s a i d caa.s e, which i s a cc ordinr;l y 
done thi s 9th day of Ja reb , 1917 , wi thin thirty days from t he risin _ of 
t h e Court a t whi ch sa id judgment wa s given , which Co urt a do.o urned 
on the 17t h duy of Febr uar y , 1917. 
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Commonwealth of Virgi n i a 

v s . 

Cal v i n Ba r e 

efendant ' s Bill of •xceptions No. 3 . 

Be i t rememb ere d th t R on the t r i a l of thi s c use , af ter 

the evidenc e ha d been clo s ed and bot h the Commonwealth and the Def end­

ant ha d r es ted the a t torney f or t he Commonwea l t h re que s ted the Court 

to i ns t r uc t t h e jury ora l l y upon the l aw of t he ca se , and t he defend­

nt by h i s c ouns el move d t he Cour t t o o- i ve the jury the f ollowi ng 

f i ve i n~truct ions , t o- wi t : 
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Commonwea l th of Vir i n i a 

v s . 

Ca l v i n Bare. 

Def endant' s Bi l l of Exc eptions No. 4 . 

Be i t r emembere d tha t upon the t r i a l of t h i s cause a f te r the 

Cour t ha d r e j ect ed t he f i ve i n s tr c t ions asked by defendant a s s et 

out i n defand~nt 's Bi l l of Rxcept ions No . 3 , and had settled the in­

s truct ions to be i ven i n the ca se , and which were subse ,1uent ly iv­

en t o the j ur y1as se t ouf in def endant ' s Bi l l of Exceptions ~o. 2 , 

but befor e t he same were in f a et gi ven to t he j ur y , t he defendant 

by c ounsel moved t h e Cour t to gi ve t he j ur y t he f ollowi n i nstruc­

t ion/ , mar ked F : t o- wi t : 
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o~monwea l t h of Vi r gini a 

v . 

Cal v i n Bar e . 

Defend ant s i ll of ~ ce t i on } o. 5 . 

Be i t r emembered that 11110n thd t ri ~l of t _1i s caus e , a ft er the 

e"'.-ido:1 e h~ d c l os ed a n a ft er bot t e ': o".'llmonwea l th and t he d,3 f ende 

ant : a ' r es t ed , t he uof endant b y ; ouns el move d t h e Cour t t o i nstruct 

t he juxy a s s e~ 0 11 t i n defendant ' s bill s of ex cept ions ' o. 3 and No . 4 , 

wh i c h bi ll s a r e here r ef erred to nd made par t of thi s b i ll of ex­

cept i ons , a nd t h e a t t or n ey for t h e Co monwea l th moved the Cour t to 

i n s t ruct t he j ur y or a l ly upon t he l aw of the ca se , but the Cour t over -

r uled t he mo t i on of t h e def endant to gi ve t he i ns t r uctions pr ayed fo r 

by h i m a s a f or esa i d , and dec l i ne d to i ve t he same and likewi s e de cl i n ­

ed t o i nst r uct t he j Qr y or ally , and i n l ieu of t h e i n s t r ct i ons a sked 

by t ,10 defend nt and of t he r e y_ues t of t he at t or ney f or t he ommon ­

wea l t h ave t o t h e j ur y the i n s tructions s et out i n defendant 's bill 

of excep t ions No. 2 , wh i ch bi ll i s ma de a par t of thi s bill b y re ­

ference; and t o the a c t i on of t h e Cour t i n g ivi ng No. 2 of said i n ­

s t r uc t ion s ~i •en by the 8ourt the de f endan t , by c ouns el, excep t ed 

and now t enders t h i s his f i ft h Bi l l of ~xceptions and pr ays th t t h e 

s ame be s i gned , s ea l ed , en rol l e an m~de par t of t he r ecor d , wh i ch 

i s a ccor di n _.., l y don e , t is 9th da y of r.:arch , 1 917. 
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