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Commonwealth of Virginiat 
County of Rockingha~, to-wit: 

In the Circuit Court of said County: 

The jurors of the Commonwealth of Virginia, in and for the 

body of the County of Rockingham, and now attending the Circuit 

Court of said county~·\ii!-M ~ eai~~~& , that Nedi t h NI.alone 

with i n one year next prior to the finding of t h is indictment , i n 

said County , did unlawfully sell , offe r , keep , store an d expose for 

sale, give av:ay , transport , manufa cture , dispense , solicit, a.dvertise 

and receive orders for ardent spirits , it being his second offense~ he 

having been convicted under the prohibit i on law in the said court on 

the 6th day of February ,1917 , 

against the peace and dignity of the Commonwealth of Virginia. 

AND THE JURORS AFORESAID, UPON THEIR OATHS AFORESAID, DO 

FURTHER PRESENT, that 

against the peace and dignity of the Commonwealth of Virginia. 

This indictment is found testimony of ________ _ 

witnesses SJ/Orn in Cour and sent before the Grand Jury to give 

evidence. 

_). 
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NEEDITH MALONE 

Ads. 

COMMONWE1LTH. 

In Michie' s Digest , Volume 12, page 781 , it is said; 

"A subsequent statute revising the whole subject matter of 

a former one and evidently intended a s a substitute for it, 

though it c onta i ns no express words to that effect, must 

on principles of· Law as will as in r eason and c ommon sense 

oper tea repeal of the fo r mer Law." 

Herr on Vs. Ca rson, 26 West Virginia , page 62; Somers 

Vs . Commonwealth, 97 Virgin i a , page 759, 338, and 381; State Vs. 

Cain , 8 lest Vi rginia, page ~20, 734; Dovies Vs. Oreighton, 33 

Grat tan , page 696; St ate Vs. Miners, 38 West Virgini a , page 125, 

188, ~nd 470; State Vs. Brookover, 38 est Virginia, page 141, 188 , 

and 476; Hagan Vs. Gengon, 29 Grat tan, page 705. 

"A statute is repeale d by implication when t here is a 

subsequent one revising the whole s ub ject matter of the firs t"­

Cooley vs. Supervis ors, 2 West Virginia, page 416. 

In the case of Somers Vs. Commonwealth, 97 Vi rginia , 

page 759, cited above, it is said; 

"The repeal of a statute by implication i not favored by 

t he courts. ~he pre sumption is always against the inten­

tion to repeal where express terms are not used, or the 

l atter statute does not amend the fo r mer. To justify the 

presumption of an intention to repeal one st atute by 

another, the two statutes must be irreconcilable. tf by a 

f ai r and reasonable c onstruction they can be reconciled, 

both must st and. If, however, they are inconsistent and 

irreconcilable, then an intention to repeal is presumed, 

but only to the extent of the repugnance. Fulkerson Vs. 

Bristom, ·95 Virginia, l; Davies & Co. Vs. Creighton, 33 
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Grat t an, 696; and Sutherland on st~tuary Construction, Sec­

tion 138. But where the l atter statute was plainly intend­
ed to embrace t he who le l egisla t ion on t he subject t o which 
it refers, and to be wholly substituted for all former 

statutes on the s ame subject it must be held to be a legis­
l ative declar ation that whatever is embraced in it shall 

prevail, and whatever is excluded is discarded and repe aled. 
Fox Vs. Commonweal th , 16 Gratt an , l; McCready Vs. Common­

wealth , 27 , Gr a t tan 982; Davi es & Company Vs. Creighton, 
33 Gr att an , 696; and Sutherl an d on St atua r y Construc tion, 

Secs. 155 and 156. Laws are presumed to be pas sed wi th de­
liberat ion , and wi t h a knowledge of all ex i s t ing l aws on the 
same sub j ect and t hei r var ious pr ovision s . " 

See also the case of Brown Vs. Western State Hospital, 110 Virginia, 
page 321 ad 328. 

In Vansant Vs . Co mmonwealth , 108 Vir gi ni a , page 135, 

137, t he l anguage of t he court is peculi arly appl icable to the case 
at bar, i t is s ai d; 

nwe think it pl a in t hat Phe sec ond amendment operated a s a 
repeal of the f irs t mendment, upon the principle announced 

by this c ourt in Somers ' Case, 97 Vi r gini a , 760 . 33 s . E. 

381, where it is said;'The repeal of a st atute by implica­

tion is not favored by the courts. ihe presumption is al­
ways against the i ntent i on to repea l where express terms 

are not used, or the l atter statute does not amend the for­
mer. To justify t he presumption of an intention to repeal 
one stat ute by another, the t wo statut es must be irrec on­

cilable. I f by a f a ir and reasonable construction t hey can 

be reconciled, both must st and. If, however, t hey a re 

inconsistent and irreconcilable, t hen an intention to repeal 
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is presumed, but only to the extent of the repugnance. *** 

But where the latter s tatute was plainly intended to em­

brace the whole l egi slation on the subject to which it re­

fers, and to be wholly substituted for all f or mer s tatutes 

on the same subject, it must be held to be a legislative 

declarati on that whatever is embraeed in it shall prevail, 

and whatever is excluded is discarded and repe a led. Fox 

Vw. Commonwealth, 16 Grattan, l; Mccready Vs. Commonwealth, 

27 Gratt an, 982; Davies & Co. Vs. Creighton, 33 Grattan, 

696; an,d Sutherland on St atuary Construction, Secs. 155, I 

156. In the case und er sonsideration, the l atter statute 

does amend the former. The l atter was plainly intended 
. 

t o rmbrace the who le legislati on on the subject to whi ch 

it refers, and to be wholly substituted f or al l former 

statutes on the same sub j ect. The Sumers' Case, supra, 

therefore, is in both a spec ts conclusive of the question 

before us, and it is plain that upon the passage of the 

Ac t of March 17, 1906, all authority ceased to t ax trees 

separate and apairt from the l and upon whi ch they stand. " 

These cases are apparently dealing wi th cases in 

which there was no express declaration of an intention to repe al 

the former act. 

In the case at bar in the very title of the act, it 

is declared that the ob j ect of the act was to repeal Chapter 146 

of the £cts of the Assembly, 1916, approved March 10th, 1916, and 

all other acts or parts of acts in conflict with this act. Here 

is an express declarati on of the l egislative intent as to what they 

propose t o do; and Chapter 388 of the ~.cts of 1918, approved March 

19th, 1918, purports covering and it is to cover the entire field 

dealing with the liquor traffi c, the former act being re-enacted 

and made part of the l at t er act. 
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It is, therefore, respectfully submitted that under 
the authorities referred to and upon a consideration of the act it­
self, it is clear t hat t he indictment in t his casi does not cha r ge 
a felony and that the defendant could not be guilty of a felony, but 
that the second offense must be an offense against the Act approved 
March 19th, 1918. 

Respectfully submitted, 

-
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