





COMMONWEALTH OF VIRGINIA,

TO-WIT ;
RocringaAM CounTty,

To the Sherifl” or any Constable of said County :

WHEREAS, W%W R i i 0f the said county, has this day made

lalut and information on oath before me‘@.

..a Justice of the said county, that

of the sai county.on th L{—m day of . mc 1906, at@m £0Wy

i the sald county, S M /frww w M%owv{' ’WM.«QWW o sl
S SOt ek i o Gkt c’iw, PR critd

QMM@..Q.M:L 0. Macds 1@ Méwg—mu Wi e dhorus-

b . i &.,W}a bowods e K'M FM"W |

These are therefore, in the name of the Commonwealth of Virginia, to command you forthwith to summon

to appear before me, or some other Justice of the said County, the saidj,@.k. DL. “JW MQV#G’
o W nde E’ CLW.L

to answer the said complaint, and to be farther dealt™with according to law. Andé ou '1rL required to summon

to appear and give evidence in behalf of the Commonwealth, on the examination touching the said offence.

Given under my hand and seal this...........z_g WV ....day of é‘t/‘/w o in the year 19o6.

AP | J."P. [sraL.]

NEWS-REGISTER PRINT HARRISONBURG VA






COMMONWEALTH OF VIRGINIA,

TO-WIT : -t
RockinGHAM COUNTY,

« 7o the Sheriff or any Constable of said County :

WHFRFAS,&W%UM/‘- it st 0f the said county, has this day made

complaint and information on oath before me,@.-..... WA

of the said county, on the.......l.._LHKT....,....,...day (')f/}/h [ v
in the said county, cbd /?M.«W M VR, A %W' ONOAL AT Y {
Iﬂ/w Aﬁ.u.do WWM ...... A.zwﬂ e J’NMGIJ C/wz;raQJ— mwﬁﬂ%hm!'
e T @,wlfm waide W b Cie. 3, Gmmr
Uil wmmg_.,_w ; m%&u SL. . Mw_m,&_ hinags cid

..a Justice of the said county, that “®

These are therefore, in the name of the Commonwealth of Virginia, to command you forthwith to summon

to appear before me, or some other Justice of the said County, the said C@?ﬁmm M- %(MM!WQW(
M bt S . mewh e @utm_ﬁ. M 190

to answer the said complaint,™hd to be farther dealt h according to law. And you areMequired to summon

: - -
Given under my hand and seal this .. .. ‘_,?H“rday of . ANV, .

Rundie. |

~in the year 1go6.

T lSRAT ]

TER PRINT VA
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OFFICE OF THE CLERK

Supreme Couct of Appeals of Wirginia,

ALEXANDER W. MAY, CLERK.

Stanntonr, Ya.

November 21, 1907.

Thie is to certify that on the petition of A. D. Ber=-
tram, the Supreme Court of Appeals of Virginia has awarded & writ of
error and supersedeas to a judgment of the Circuit Court of Rock-
ingham county, rendered on the 10th day of June, 1907, in a pross=-
cgution by the Commonwealth a.ainst said A. D, Bertram, for a mis-
demeanor, provided the petitioner shall enter into bond, with suf-
ficient security, in the clerk's office of the said Circuit Court,
in the penslty of One Hundred Dollars ($100.00), conditioned as the

law directs.

To the clerk of the circuit |
court of Rockingham Co. Va, }
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IN VACATION :

o 2 Blosk's Qe of the Sorfiseme Boscrt off Htfiontl
a/@’iéﬁ;/}z-xéz, al (@Zzw%r{é%, v7z  Thursday, {(/f; lothéy 7/
December, s 4908,

The Clerk of the Supreme Court of Appeals of Virginia at Richmond
certifies the following order in words and figures following, viz :

VIRCGINIA:
In the Supreme Court of Appeals, held at the Library Building
in the City of Richmond, on Thursday, the 19th day of Novem-

ber, 1908,
A« D, Bertram = =~ = = = = = = = = = = = = - = Plaintiff in Error
against
The Commonwealth of Virginiga = = = « = - = = Defendant in Error

Upon a writ of error and supersedeas to a judgment ren=-
asred by the Circuit Court of Rockingham County on the
10th day of June, 1907.

This cause, which is pending in this court at its place of ses=-
sion at Staunton, having vpeen fully heard but not determined at said
place of session; this day came here the parties by counsel, and the
court having maturely considered the transcript of the record of the
Jjudgment aforesaid and arguments of counsel, is of opinion, for reasons
stated in writing and filed with the record, that there is no error in
the said Jjudgment. It is therefore considered that the same be affirmed,
and that the defendant in error recover of the plaintiff in erreor thirty
dollars damages, and also her costs by her expended about her defence
herein,

Which is ordered to pe entered in the order book here and forth-
with certified mextxfPxexgxtogether with a certifiea copy of the opinion
in this cause, to the clerk of this court &t Staunton, who will enter
this order in the order book there and certify it to the said Circuit
Court, :
Pt A Copy,

Teste: H.Stewart Jones, C.C.
Defendant in Error's
costs at Richmond, $1.77 |

A Copy, -
Teste: Ze s AU
Cepi AU crerr,

[

Defendant in Error's costs in
the Suprome Court of Appesls:
Attorney's fee = = = = - = £20,00
Costs at Eichmond = - = = o Ll e
Total ====$21.77

m . y
Teste . /{;‘/ */Wg,{é{(&‘@’ . J
pr

é LA Lot


















In the Circuit ¢ourt of Rockingham County.

Cornonweaalth

vs ). Upon an apveal from a Justice of the Peacs.

A. D. Bertram,

BE IT REMBMBEKRED that upon the trial of this case before
the Hon., T. N. Haas, Judge of the glrcuit Court of Roeckingham County,
Virginia, =- a trial by jury having been waived —— the same having

been apuvealed frdm the docigion of a Justice of the Peace of said

gounty, the Commonwealth to maintaln the issue on ite part offered

(Here insert testimory from Stenographer's transeript.)
This heing 2ll of the testimony offered by the Comion-

wealth, the sald defendant, to maintain the issue on his part,

offered the testimorny of the following witnesses: o

(Here insert testimony from Stenograsher's transcript. )

This being all of the testimorny submitted #o the court
on both sides, after arguments of counsel, the Court upon taking

time to consider said testimony and arguments, entersd the follow-

ing judgment:
(Here copy the judpment of the court. )

To which action of the court in entering said judgment

the said defendant, by Counsel, objected upon the ground that the













>

In the Cirocuit Court of Rockingham County.

Commonwaalth
Vs). Upon appeal from a Justice of the Peace.

A, D, Bertram.

Transeript of the testimony offered before Judge T. N.

Haas, Judge of said cCourt, at the hearing on Friday, February 15th,

APPRARANCTIS ¢ Geo. N, Qonrad, Tsd., Attornay f
Commonwealth; and Oavt A B. Guigon
Attorney 7or the Virginia Pharmaaeutical
Association.

APPIARANCES ¢ H, W. Bertram, Rsq., and Messrs. sipe &
Harris, Attorneys for the Defendant.

8. B. STRICKELER, being duly sworn, on examination for the

Commmonwaalth, testified:-

Q Your name is 3. B. Strickler?
A XNeny alp,
Q@ I bhelieve vou are at present a student at the Bridgewater
Collage, in this county?
A Yes, sir.
Q@ T wish vou would state whether, on the l4th day of last
May, you bought carbolic acid from Mr. A. D, Bertram's store, at
Keezietown, in this county?
A Yes, mir, I did.







(8.B.Strickler.) ———

Q@ Have you the package or bottle with vou?
A Yes, sir, (Producing bottle.)

Q@ Here is a small bottle, marked A. D, Bertram, Keegzletown,
and labeled "Car. Acid, poison.*

A Carboliec acid, poison, simply. I bought that of
the clerk, Lewis Stultz, and labeled it.

Q@ This one label which has the red bhorder was put on by
you after you purchased the carbolic acid?

A Yes, slir,
¢ And that menorandum on it was g memorandum made by vou?
A Yesn, sir.

Q@ And this othe» label, on the opposite side of the bottle.
indicating carbolic acid, poison, who put that label on?

A The clerk took the bottle to the back part of the
gtore and T think Mr. Bertram put it on himself; I an not sure.
Answer objected to by Defendant's Counsel,

THR COTRT: Do vou mean that the label was on when the bottle
was taken down from the shelf, or when the hottle was delivered to
you?

A The bottle was labeled when it was deliverad to me.
TH® COURT: Did vou see the label put on the hottle?
A %o, sir, T 4id not sea it put on the bottile.

Q0 It was on the bottle when it came intc yvour possession?
A Yea,; sir.

Q@ Was it on the bottle when 1t was taken down from the shelf?
A No, sBir.

Q@ It was put on the bottle after it was taken from the shelf?
A Yes, sir.

Q@ %ho took it from the shelf, Mr. Bertram or the clerk?

mmados






-

(S.B.8trickler.) o e

A The clerk,
Q Did it pase through Mr, Bertram's hands from the time it
was taken from the sghelf until it was deliverad to you?t
A T do not know.
Q@ Was the bottle supplied by vou, or was it supnlied at the

sto»e?
A It was supplied at the store.

Q@ Did you see the bottle filled, or was 1t already filled
before if was exhibited to vou?
A I don't remember if I just saw it poured out ornot.
Q ¥as the carbolic acid put into the bottle there at the

time yvou b T —— .
’ B = |
A Tt was put in the bottle at the tige T bought it, I

am sure,

Q@ Did yon say that you saw 1t poured into 'the bottle, or did
you say vou did not seec it poured out?

A I didn*'t say either. I zald, T didn't remember
whether I say it poured or not.

Q@ Just state how the -~ Was the empty bottle taken down
from the shelf and afterwards presented to vou with carbolic acid
in it, or was a bottle containing carbolic aclid taken Ffrom the
ghelf and just deliversd to vou from the shelf?

A The clerk got an empty bottle and had it filled for
me., That is the way it was,

Q@ He got an empty bottle and had it filied?

A Yes, sir; I saw him get the empty bottle.

Q@ Do vou remember what you pald him for it?

A Nickel, T think,



oArimgns ok mﬂap.ii "Flr#l !!
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(8.B.Strickler, ) ——ee

CROCC-EXAMINATION BY MR, SIPL.

XQ You stated the date of this purchase from lr. Bertran's
store, did vou, Mr, Stricklexr?
A The 14th of May, 1906.
Q TFor what purpose did you make this purchase of carbelic
acid?
A T was sent there by the Board of Pharmacy of Vir-
ginia to buy it.
X¢ And who was sacting for the Board of Pharmacy in saending

yvou there?

defendant.
X0 You have stated that vou placed on this bottle thie
label: was that supplied fo you by the Beard of Pharmacy?
A Yhich, the label?
XQ@ Yes, sir.
A Yes, sir.
XQ What were your directions from the Board of Pharmacy.--
But, first, were those diroctions in writing?

Objected to as irrelevant; suatained, and excep-
tion noted for the defendant.

XQ You dAid have instructions from the Board of Pharmacy
before zoing te this place; they supplied you with iabels, and
were vou alse surplied with bottles by the Board of Pharumacy?

A Yes, sir,
X0 How many rottles were you supplied with, Mr, Strickler?
A I dontt remember how many there were., I don't know

whether they were counted or not, OSeveral dozen.






(S.B.Strickler,) —f—

XQ Mr. Strickler, is it not a fact that you are permanently
employed by the Board of Pharmacy to ébtain inforwation of these
alleged infractions of the law by going to merchants in different
parts of this Commonwealth and asking to purchase carbolic acid
and other drugs?

A No, sir, not permanently seiploved.

XQ How long have vou been in thils emplovment of the Board
of Pharmacy?

A T was only employved hy them a counle of months.,. I am
not emnloved by them now,

XQ How many stores did yvou vislt in Rockingnam county on
e s S—— s - ety

A I don't know.

XQ Did you not keep a record of the stores you visited?
A Only those that I purchased goods fron.
XQ How many were there of those stores at which vou rade
purchases of this character?
A Betwoen fifty and seventy-five. I don't know the
number exactly.
X0 Is it a fact that vou were engaged in other counties, in
the same dbusiness, by the Board of Pharnacy?
A I was.
X0 Vhat countlies, sir?
A Augusta, Shenandeah, Loudoun, Prince William, Alexan-
dria, and Pairfax,
XQ How nmany 4id vouv report in Auguste county?

A I don't remember, at all.






(5.B.8trickler,) : G

X¢ Well, how many did you report altogether, in Rockingham
county and in the other counties mentioned?
A& I Aon't remember thate.
X0 Well, about how many?
A I cammot tell you aboul how many. Several hundred.
X0 Several hundred?
A Between twoand thres hundred, I would say.
XQ And, Mr. Strickler, what.arrangement did you have with the
Board of Pharmacy with regard to your compensation for this service?
A Twenty-five dollars 2 month salary and two dollars

and a helf Tor each conviectlon.

and Tifty cents on each conviction. Were you to receive any coti-
pensation to cover vour travelling exnenses and othe» expenses?
A Yesn, s8ir; all of my oxpenses were paid.
XQ Who was to pay this salary, your expenses and this $2.50
on each conviction?
A The Board of Pharmacy,
XQ Who represented this Beard of Pharmacy in making this
contract with vou?t
Objectien; sustailned; exception for defendant.
XQ Was this salary, expenses and comnission pald to you?
A The salary and expenss2s were.
XQ@ How much 4id you receive?
A I don't know that,in all,
XQ Have you received any thing on account of convictions?
A MNo, sir.
XQ Your compensation, then, wish regard to convictions, awaits

the result of pending proceedings; that is a faet, is it not?






(S.B.Strickler.) i s

A Yes, sir,
XQ VWhat did vou do with the various drugs that vou purchased
from the merchants?
Objection; sustained; exception for defendant,
XQ Well, what did vou do with the carbolic acid which vou
say vou purchased in this bottle from i, Bertran's store?
A T Kept it in a box hers at l»r, Aviste.
X0 Vhat did you 4o with it?
A EKept it 1in a box here in iir. Avis's store,
XQ Mr. Avis 1s a druggist here in Harrisonburg?
A Mr, James L. Avis; yes, =ir,
XQ Has he any official position in connection with the State
Beerd of Pharmacy?
A Yes, sin,
X@ When did von first ses ﬁhis bottle after it was placed 1in
the box in charge of K». Avis?
A I saw it in the Haglstrate's court.
XQ You said that the label with a red border was attached
to this bottle after rou purchased 1its contents: do you know wnen
the other label was put on the hottle?
A Put on it the day I purchased it.
XQ Vhere was it put on?
A In the rear part of ir. Bertram's store.
X0 Were you in the rear part of the store?
A Yo, sir,
XQ You aay that vou were not?
A No, sir. I was about the centre of the store.

X0 Diad vou see }», Bertram put that label on that bottlep
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A T don't know who he was.
XQ You don't know who put it on?
A MNo, sir.
X0 Do vou know that yvou saw any body in the back part of
the store put the label on that bottle?
A I know it was put on back there,
X0 I ask vou the direct question: did vou see any body in
Mr, Bartram's store, put that label on that hottle?
A WNo, sir, I Ald not saes 1it,
X0 ur. Strickler, you have gaid that vou 4id not see the
liquid poured into that hottle -~ havin't you said that?
A Yes, slr, T believe I did,
X0 How mmeh 4id yvou buy, Mr. Strickler, in b

A Tive cents worth.

X@ How near full was the bottle?
A T don't romember whather it was poured full or not.
X0 Do you know of vour certain knowledge that that bottle
was not labeled with the contents in it as an original package
when you bought it?
A Yes, sir, I know it.
XQ How do vou know 1it, now, sirt You stated vou did not see
the contents put in and that you 4id not see it labeled?
A I saw the clerk get the empty bottle.
X0 But as vou 4id not see anyv body put the label on there,
how can vou say that that was the bottle on which that label was

put?
A Well, I have stated what I know.about it.

XQ But you 4id net see 1it%; ﬁow do you know it, sir? -

plain to the court! you have said that you 4id not see the liquid
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poured in the bottle, and that you did not see tnat label put on
the bottle,; now, I want you to tell the court hew veu know, ia a
eriminal proceeding against this man, whether that is the same
bottle that vou saw the clerk take to the back part of the store?
A I don't know whether it is the saue bottle or not.
XQ Diad My, Conrad ask you your age?t
A Mo, sir,
XQ What is vour age?
A Twenty-ivo.

REDIRLCT EXAMINATION BY MR, CONRAD,

@. This label which you say was put on the bottle when it

A Yes, sir,
Q@ And written with a pen?
A Yen; 8iF,
Q@ And underneath of it is there not the appesarance of
anothar label having been upon the bottle?
A Yes; sir,
Q Undsrneath this lapbel, I wean, which is murked'aarbclic
acid poisont '’
A Yen, sir.

The witness was told to atand anldse.

MR, GCONRAD: The fact of Mr, Bertram's not being a registeres
pharmacist is a matter of proof --

MP, HARRIS: You can offer proof, and we will not objset to 1%

MR, GUIGON: ¢Can not tnat fact go in as agreed?

MR, HARRIS: It is agreed; but I want it to emanate from you






as proof, and not come as a coneession fron us.

THY COUPT: You could write out the question and feorward it
to the Secretary of the State Board of Pharmacy and have his answer
here in time for the next term of court.

MR, CONRAD: Wi will put lMr. Avis on the stand,and prove it

in two ways.

JAMES L. AVIS, being duly sworn, on exanination testified

ap follows:

f You are a druggist and a reglstered pharmacist of the

Stats of Virginia?
A Yes, sir, : ;
' e iy gl .

Q@ How long have vou been engaged in business as a pharmaclat?

A All my life,

Q@ What 1s your age?

A T am in ny sixtr-second vear.

Q@ You don't mean that you have been in the pharmacy business
for sixtv-two years?

A Oh, no, but since I was old enough -- ahout forty
years,

@ T wish vou would examine this vial and state whether vou
have examined its contents and whether 1t contains carbolic acld
or not?

A Well, from my gensral Knowledge of carbolic acid I
would say that 1t was a grade of carbolle acld -~ some grade.

Q You are a membar of the 3tate Board of Pharmacy, I believe?

A Yes, sir.

Q@ What is your official connection with 1t?

A T am president of the board.
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Q@ sState, 17 you know, whether ¥», A. D. Bertram, of Eeegle-
town, in this county, is a registersd pharmacist or not?
A He 1is not.
Q@ Carbolic acid is not a proprietary medicine, Captain Avis,
is 1t?
A Yo, sir,
Q@ Is it a domestic remedy -- donestic medicine?
A It is classed in pharmacy law as a desadly poison, and
the same special label that is directed to be put on all deadly
poisons is required to be put on carbolic acid.

Answer 1s objected to, because a statement of law
and not a statement of fact.

A (Concluded) I an not attempting to construe the law,
but state it as T understand 1t and as it is printed.
Q@ Carbolic acld is, as a matter of fact, & deadly polson?
A Yes, sir,
Q@ And is not a domestic remedy?
A TNo, sir, I would no!t sc consider it. I supnesa I
am here to give evidence and net merealy to answer strictly any
little question, and I will juast atate; My information is that
many states of this country prohibit the sale of carbolic acid
in its original strongth; they will not permit the sale of pure
carboliec aclid; they onlyv allow i% %o be sold when the purchaser
makes known the use he wishes fto make of it and the drugglst is
allowed to prepare a solution, a weaker pravaration of it, to meet
his wants.

Same oblection to this ansvwer as mnade last above,

CROSZ=-BXAKTNATION BY MR, HARRIS:

XQ Yeu are not prepared to say what solution of so-called
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carbolic acid 1is contained in this vial, or wnhat amount of pure
carbolic acid is in it?

A Wo, sir; but I would not take 1t to be a very pure
grade of carbolic acld. Its odor would indicate that it is not of
a very good grade, This is what is known as comuercial carbolic
acid.

X0 TFor what sort of use?

A Well, it is really -- That grade of acid, if it is
what I belleve it is, an ordinary carbolic acid, it is not fit for
any thing except disinfectant purposes. It would not do to make
a solution of it and put on wounds. That 1is why restrictions are
thrown around a solution of carbolic acid; it might set up inflama-
tion in a wound and cause serious injury te man or beast.

XQ That quality of carbolic acid 1s designed almost entirely
for use for domestic purposes in the way of a disinfectant, is it
not?

A Well, it is sometimes used --It has very many uses,
becausne the public --

XQ (Intervosing) I am not talking about the public, I am
asking you if 1t is not a fact that there is sueh a grade of car-
bolic acid which is known as commercial carbolic acid for disin-
fectants?

A There is such a grade known, and it is regarded as a
very dangerous grade of acid.

XQ Mr, Avis, how d4id it come %0 be called commereial aclid?

A That is just an ordinary name given to a cheaper
grade of carbolic acld,

XQ Is it not a fact, I»*. Avis, that it is called "Commer-

cial® pecause 1t is prevalent in commerce; that it is pought and



.qm,,mﬂm ’7.,.



(James L. Avis.) -—18ma

sold in the stores? Is not that the meaning of comuercial?

A Yo, sir, If I wae to designate an article in order-
ing it as wcommercial® I would mean by that that I wanted a cheap-
er grade; if I wanted pure carbolic acid T would Aesignate it as
chemically pure.

XQ And I ask vou, how did that grade you speak of come to
be termed “Commercianl® 1f it were not for the fact that it is in
comnon use, commereialliy?

A Therse are several grades that mav be termed *"Comusr-
cial.”

X0 But are they not 1in comnon comme=eial use, and so are
called wComtercial® pgrades? '

A I don't understand it that way. The word "Cormer-
cial® is simply used by the dealers. The public are not mupposed
to know any thing about it as commercial, Wnat T mean by that
is, that it is not my understanding that the word vCormerclal® is
usgsed by the publie; it is one used by those who are familiar with
the varieties of it.

XQ@ You have stated that there is a cheaper grade of carbolic
acld known as ®Commercial® carbolic acid --

A Well, there are several cheaper grades,

XQ Is not the term itself indicative of the common use in
commerce of this grade, or these grades, and, is it net a fact
that they are mowve commonly used in cemmerce than the pure car-
boelic acidt

A You 40 not understand me exactly right. When I
used the word "commercial® I dc not want to be understood as say-

ing that 1t is known generally as commercial acid.
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X0 I am not asking you how it is generally known, but I au
asking you how it got that term in trade, and 1if, as a anatter of
fact, it 1s not sold in commercial trade?
A Well, it is a temn generallf uged in the trade to
deslgnate a cheaper grade. And it applies to other zoods besides
carbolic acid.
XQ But do vou know whether for years it has been comionly
bought and sold in the stores of this Commonwealth, and in this
county particularly, as carbolic acid, that grade of it, by the
merchants, I mean, sold by the merchants to farmers for domestic
purpeses? Is not that a fact, 1. Avia?
A Well, I have known froua hearssy that merchants sell
carbolic acid; but as to what they sell it for -~ what grade they
g8ll it for -- T do not know any thing about that.
XQ Por what purposass would vyou sell that grade of ecarbolic
acid?
A Merely to sprinkle around henhouses, cess-pools, and
thingsof that kind.
XQ That is a very common use for it in the country?
A WNot a common use, but it is used by a great many
about hen houses,
v XQ Do they use 1t on  galled shoulders of horses?
& It would be a risky business for that.
XQ@ Have you ever Known any herses or» men to suffer any injury
from having used commercialcarbolic acid? |
A I cannot state any cases. I am Just speaking from my
general information on the effect of that class of goods.
XQ ¥», Avig, if a person would send to you for some carbolic

acld to sprinkle around hen houses or eess-pools as a disinfectant
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would vou send them that grade of carbolic acld?

A Well, I might send them that, or I might send them
some other grade, I have saveral grades,

XQ But would that grade of carbolic acid answer that VIrposa?

A Yas, sir,

XQ And would that b2 the purpvoss Tor which that grade of
acld 1s designed to be used?

A It is what it ought to be used for,

XQ That is the purvose to which it is generally oput by
Persons who buy 1it, is 1t not?

A That would make me maks a statement that I would not
likes to make. In the filrst place, 1t is rather doubtMil whether
the average purchaser of carbolie acid would know any thing about
it. |

XQ But he is sending to you -- tho yresident of the Board of
Pharmacy, an expert druggist skilled in yvour profession -- for some
ecarbolic acid to sprinkls around his hen house or cess-pool, or %o
be used generally as a disinfectant, would you 2end him that grade
to answer that durpose?

A Yes, sir, I would aither send him that or some similap
grade, 1f hs made Known his purvose —— mads known the use of 1it,

XQ You have dascribed at soms langth the diffsrence betwesn
commereial earbolic acid and the pure carbholic acid. Which is the
mors conaantratsd form of pnison, the yure carbolic acld or ths
commsreial grade?

A ¥Wsll, I don't know that I eonld answer that question
exactly. Thay are all considered deadly noisons.

XqQ You say now, Mr. Avis, that as a draggist you do not

know that pure earboliec acid 1s a more concentrated and dsadly
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form of voison that ths ordinary commercial grade of ths acld?
A I say that ordinarily ths vure carbolic acid wounld
not be as deadly poison becaiuse it is used medieinally, and the
pure grade only should be used medisinally.
XQ How manv drops of purs carbolls acid could he takan safely,
Mr, Avis, as a medicine?
A Well, I suponse, ordinarily, ons drod of Yurd carbolile
aclid would he abomt ths avarage doss,
Xq And you think that less than a dro® of the comupercial asid —-

A I havy'n't sald that at all,
RE-DIREOT BEBXAMINATION HESTUMED.

Q You have stated in vour answer a momsnt ago that vou had
only examined one sample, and that 1s the only one you had ssen,
Please sxamine this one and say 1f what yvou have stated avuvlies
to both samplaes which are exhibhited hera, as we want to nse vour
testimony in hoth cases?

A Well, sir, theras 18 a good deal put up in the way of
earbolic acid. There is a good deal of 1t handled by merchants
who do not do business direst with Adrugeists.

Q As I undsrstand von, these are both, according to vonr
judgment, inferior grades of carholiec acid?

A Yes, sir; I rigard both as inferlor grades of carbolic
acid.

THE COURT: You say that both are deadly poisons?

A Yes,

Q@ And you sav that the ordinary grades of carbolic acld ars

morzs deadly than ths pare grade?

A Not only beeause the pure carbolisc acid is supvosed
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to contain nothing but earbolic acld, while many of the cheapsr
grades contain othsr substances which ars injurious to human 1ifes
and tissus, and 80 on —

M. SIPE (Intsrvosing) Then 1f the impurity with which the
earbolile acld was lmpregnated was less polsonous than the carbolic
acid, 1t wonuld not be so poisonous as ths Yure article? I will
change the word "lmpregnated* to "diluted."

A That would depend upon what it was diluted with.s It
might bs diluted with somsthing that was as great a voison.

XQ Then yon Have not understood my question. The question is,
it it were dilutsd with a less poisonous substance, wouldn't the
compound be less polsonous than the earboiic aciAd?

A W21, it might bs dilnted with so that might

form a chemical compound that would make it mora voisonons.

X0 Is it not a faet, Mr, Avis, that there ars few things in
Yharmacentlical vroducts that are as poisonous as carbolic aecid?
A Oh, ves, sir, thers are a good many that are squally
g80; some of thaem mors so.
Xq Is it, not a fact that in the domestic remedies sold in
the stores, genarally, and ussd on the farms and about the homes
,~ of the peovle of tha country, there are a great many veisons? Is
not cov¥deras a poison, Mr. Avias?
A Yesn, sir, It 15 not designatsd in the books as a
deadly voison, ht 1% would b2 a poison.
XQ How mich covveras in solution would it take to be fatal?
A That would he right hand to tell.
X4 How much copperas in solution in a dose would be fatal?

A Vell, 1% is not 1likely any body would take a sufficient
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amount of solution of copperas or give snougzh to maks a fatal
dose,

XQ Yow, is it not a faet, that it has reeently hesn discovered
that a great many proprietary and vatent mediecines are deadly
poisons?

A Well, thev are not supnosadi to hae.

XQ Is 1t not a faest, Mr. Avis, that they have been demon-
gstrataed 4o he Dolsons — Dprovristary medicines sold now out of the
storess and dmg stores in Reskingham county and elsewhere?

A Ho, sir, I don't know that I am awave of that fasct,
exantly, strietly speaking, as deadly voisons,

XQ In making a2 =@olntion of earbolic aasid and water for dis-
infasctent purposss, in ths same gquantity of water, ussd for the
game Troose, would vou place mors of the pure carbholle asld than
you woiuld of the inferior grade or lsas?

A Yot necassarily so.

XqQ Whiech wonld yvou rdo, Mr, Avis?

A That would 4=2vend a 1littls uvon the vuroose for which
the solution was intsnded and the grads of the asld I was using.

XQ Suvpose vou wanted to ns= it for surinkling around hen
houses, eess-pools, stablas, hog pens, and things of that sort.

A Wsll, therae i3 a grade of sarbelic acid that is sold
very c¢head, hut it is not supovosed to possess as graat disinfactant
properties as 4 nurs grade of acid.

XQ You se2l1ll that do yvou?

A Yes, sir,

XqQ If I sent to you for some earbolic aclid, a grade of that

sort for a disinfestant, wonld you reqiirs me to register it?

A HNo, sir, I do not require yvou to register it. I wonld
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put a special 1lahal on 1t that the law raquirses and mark it poison.
I wouldn't sand it sither unless by a grown »erson.

The witness was told to stand asids.

MR. HARRIS: We submit the motion, 1f vour Honor pleass,
to exclude all of the testimony of Mr. Stricklsr and so mich of
that of Mr. Avis as rslates to the nontents of the bottls being

v carbolic acld, as beinédgﬁmisﬂible, it having been shown by the
Qommonwealth that the defendant 1s not a »aglistered vharmacist,
there is no penalty imwosed nupon hinm by the statute as he has
violated non2 of the provisions of sald ant.

THE COUXT: Your motion is, that ons who i3 not a regis-
terad pharmacist 13 not subject to the Penalty; that being only a
merchant the dzfendant 18 not within the nroviaions of thes ant?

MR, SIPE: We want to méye to strike out all of the
evidenace the Commonwaalth has introdueed, sxsept that showing Mr,
Bertram 15 not a registerad vharmacist.

MR. CONRAD: You dn not denv, then, that this ia carbolie
acld or the fast of ths sale to Strickler?

MR HARRIS: Our motion does not mean that at all,

MR. SIPE; It means that the evidence which the comumon-
wealth has introdiced on thoss points 1s irrelevant and immaterial,

THE COURT: As I undsrstand vou gentlemen, vonn conten-
tion -~ your motion 1s based upon the idea that the prohibition in

the act does not anply to the sale of garbolie ascid by a merchant —-
that there 1s no vsnalty attachad to the prohibition, mut 1if there

is, then 1t does not apply to mershants who ars not ragisterad

Pharmaciats?
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MR. SIPE: Yes, sir; it is brutuwm fulmen is our vosition.

The motion speaks for its2lf; 1t is on record.

TEST1MONY ON BEHALF OF DEFENDANT.
WILLIAM H. SIPE, first duly sworn, testified as follows:

Q What is your occupation?
A I am a merchant,

Q How long have vou besn in the merchantiles business in
Rockingham countv?

A About twenty-filve vears,

R Have you conducted a business that is rather larger than
is usually conducted in stores in this county?

" 3 ﬁava conducted a good sized business, I think 1%
is generally considersd that I have a good business,

Q Let me change the question a little. Do yvou conduet, and
have yvou conducted for a mumber of vears, or not, a large country
stora in Rockingham county?

A Yes, sir.

Q@ Can you saw whethsr the people of the commnity in which
you have conducted business, and elsewhers in the eounty, nake
frequent use of carbolic acld for domestic purvosss in matters of
disinfectant, in ths way of sprinkling of hen houses and cess-
pools, and, also, Tor veterinary purvoses, that is, aléﬁsing the
gores on horses, &tc.?

A Yss, siv. It is generally used, to the hast of 1y
knowledge.

R And yvou say 1t is generally used, to the haat of vour

knowledge, on farms?
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A Yas, sir,.

Q@ What has b2an vour ohsarvation, Mr, Sips, with regard o
the usae of ecarbolis acid for domestic purposss around the farm
hous=s in this connty?

A ¥hy, I havs conslderad that 1t was a very lmportant
ramedy.

Q I mean to say, to what extent iz 1t uned?

A We have he=n keesping it in tha stores and havs had
ealls for it, and yeonls would ts11 us that 1t was for use around
their »vlaces; some times for soras; if a horss wonld pet a sore
shoulder, or socme thing of that kind, they wonld want to put some
of it in water, How, at home, I Know we orderéd soms at mv om
home, and kesp» a bottle in the room all the tinme,

Q Do you know whsther this 13 generally trus of the farm
nouses around the county? Is it not a fact that they very fregqsnt-
ly kesp earbolic acid around the premlses? Is that your ohssrva-
tion?

L}

A I eannot say that I know positively Trom my own obhser-

vation, it only from inferance —-
Q 'That peonls omrashase 1t at vour storae?

A Yes, that thsev pursehase 1t, and I have evary reasson

to balieve that it is naed,

CROSS-EXAMINATION BY MHA. GUIGON.
XQ Mr. 8ipe, voa say that you sold 14 very gensrally. Hid
Mr. Striekler vay any earbollec acld from yvou?
MR. SIPE: Did vou ssll any yoursslf to Mr. Strickler?
A TNo, sip,
THE COUXRT: Did I understand you to say that vou did not sell

earbolins acld, gensrally?
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A Yes, sir; it has b=en sold at ths storss,zensrally.
XQ Thas question is, at your storet

A Yasn, siwv,
XQ Have you psen orosscutsd, Mr. Sipa?

A Yo, sir, not that I know of. No; I don't think theve
has evsr been any cass against me.

Xq Sir?

A I heard that he bought ~-- Now, I have another atore
at which I do not stay nyself, This is hearsay, do you want ms to
tell thatd

MR, HARRIS: You e¢annot t=211 what yvou heard.

THE COUKT: He ecdn as 1o that. They want to show that Mr.
Strickler bought carbelic acid at his store,

MR, 3IPE: If he don't know it hinself he eannot state hearsay.

MR, CONRAD: If Kr. W H. Sipe 1s interasted in the outeonse
of this case, we wonld have a right to show his 1lnteresst,

Mite HAHHIS: Vou cannot go into the question of his prossou-
tionf%

THE COURT: Mo, I don't think that would he proper, but vou
can show his intarests It is admissible for that mrvosae,

XQ Have yon any intersst in the onteoms of this case here?

Objectlion; overmilsd; sxesption for defandant,

A Only on general vrincipnles; as far as it affects nme
as a merchant; and Trom hearsay. Part of that conse Trom hearsay --
whether I might bhe affected.

XQ It is pogailbls that your own intersests will be affsasted
by thes dsclision of this case, is 1t not?

A In a general way I might b2, I nmisght sav.
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X0 Have yon ao-operatedfin the dafense whish 1s belng made
hare?

A Yes, sir, I have,

XQ Have yon aontributed towards the defengs of this cuse
which 1is being tried, here now?

A I said, in s general way, that is, as the fraternity
of merchants are Interasted, And I might be intervested in sons
other way, by hearsav,

XQ Havs vou contributed towards the sxuenss of dafending this
case?

, A Must I answer as to whathar I have agreed --
XQ Whethar vou have agrasd to, or havs done it, sither ons,
Objection; overruledjaxception for defendant.

A Yos, sir, I have agresd to baar my proportional part
of the asxpanse for the pgeneral good, I consider.

MR, HARRIS: ¥For the general pgood?

A Yes, sir,

XQ 8inea you say *for the pgsneral zood,* 1s it aot s fact
that one yeason which induees vou to contribute towards the sxbense
of this case 1s that you are advised that Mr. Strickler, at ths
time he was purchasing ocarbolic acid from other merchants, mads a
purchase at one of vour astorss; and are you not, in that way,
directly 1Interestsd in that question?

Objsectlion;overriled; exeaption Tor dafandant,

A Yss, I was advised, but not directly thongh, that Hr,
Strickler —-

XQ Had varchasasd carboliac acid at vour store?

A Yas, sir,

XQ And your nams was in the list of merchants in the county
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to hs reported for salling carholls acid?

A Yes, sir.
RE-DIRECT EXAMINATION RESUMID RY MR, SIPE,

Q@ You have haan asked, Hr, Sins, with ragard 4o vour inter-
eat as a merchant ——

A (Intsrpesing) Allow me to qualify that answer a iittle.
I don't know but that I would havs been willing to chip in mv vart
even 17 thars had not bheen Yy -—-

Q@ I didn't understand that.

A I might have been perfastly willing to have assisted
in the defense even if theres had not hasn —-

Q ZEven 1f there had not heen any yrosscution against your-
s21f?

A Yes, sir,

Q Is 1t not a fact that the perchants of this Cocumonwealth
are formilating an association to protsct themsslvas and th=air
interests in this matter, somewhat simllar 4o the druggists associ-
ation in this state?

A In this mattsr and in other mattsra of genaral inter-
st to thas marchants —- whatever mavy 2onme ub,

Q In othar wowxis, von want to have the right to sall sarbolie
acid ovar vour connters withont reglstering it, just like Caniain
Avis, and other dmigpists, sell 1t over thelr aounters, by their
clerks, without vagistaring 14°¢

A Yss, slr.
MR, AVIS: I dld not sav any such thing.

wWitness was told to stand asida,






(A.H.Rhodaﬁ. ) —_——PFe——

A. H, RHODEZ, duly sworn, t33%ified on bshalf of the rdafendant
a3 followa:
Q Mr. Rhodss, you ars a farmar of Hockingham county?
A Yes, sir,
Q@ Whare Ao vou live?

A Bridgewater at present, and hava besn for tha last
yaar or so,

g 3But vou hava baan living Tor vears in this comnty?

A Yesg, siv, I havs besn farming in $his sounty for the
last thirty vears,

Q Will vou atats whether or not aarbolis acld has hesn for
a mumber of years a fanlliar remedy in vour homa?

& Yes, sir, 1% has bean on my blace, As far as my

experisnes ia coneerned, I have nsed it in various ways, such ga:waJ
Q@ Hae it be=n your habit +to keesd it on your vremises?

A Yes, sir; ained 4o keep it pratty near all the tins,

Q@ Will you dsseribe tno the gourt the various uses to #hlch
earbolic acid was put at vour homs?

A I used it for gzalled shouldears of horses, or sorss of
a1y kind about horssas, I used 1t as a ramedy for shickens in ease
of rouds I also used 1t in the house as a disinfectant, in hot
dry weather. I live on ths creek, hera, and it in very offensive,
and I have gt the acid in th2 house to wse it that way. I have
oftan usad 1t in awill-tubs for hogzs whaen cholera was 1in th=s country,
as a praventative, I belisve that is about all the use I mads of
1t, and I kaop it pratty near all the time.

Q Mr. Rhodes, what do vou @ay as to ths sxtent %o which
curbolic aeid is in common nes among farmers generally, so £ar as

you have obLigervad?
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(A.N,Rhodas, ) i B

A Well, I think 1t 1ls very gensrally 1n wse, You will
find it in most avary harn. That is as to my knowledpgs of ths
fact, OF courss, I don't know that just avery ons kesps it, i
as a genaral thing yvon will find 1t ahout all harns.

Ths witness was $old $o stand asicde,

M, P. PLORY, Anly sworn for defendant, testifiad as follows;

Q You ars 5 farmsr, ars you?
A No, sir,
Q@ On, yes; I ballave you are noht, What 18 your-ocﬁupation}
A Blacksmithing.
Q Will you state Lo tha court whather or 1ot vou iss earbolle
acid as a common housshold rsusdy at your home? -
A I o, yes, sir. I Kesy 1t thers at home, I used 1t
thera last night and for tha Iast severdl nightse I use it on iy
hands for chapned handss It i3 good for that, ant for sorss of any
kind. I use it in that wayv' W8 alwavs K9=0 it at the hous=s as
far as 1 Rnow, and I recommend 1t For Alffarant things -~ Tor sorss
on horsss that I wonld s=2= ahout Lhe shod —- hopees thut I wonld
gea rawv=1lks whers the collar binds their qholdera,'nnd I wonld
recommend to get that and wash with 1%, 1% would be good.
Q@ State whether or not, Trow vour ohsarvation, it is a common
housshold remsdy amony the faruers 1ln the comoewity where yon liver?

A As far as 1 know it 1s; yas, aiv,

¥itnesa was told to stand aslds,






E. 0. ROLSTON, sworn on behalf of defendant, tastified as
follows .-
Q@ Squire Rolston, vou are a farmar of Roskingham county are
you?
& Y88; BiY.
Q@ You l1live near Dayton, I helisve?
A Yesn, sir.
Q@ Do vou ka2=p earvolic acid on vour prenises and use 1t as a
housshold remedy?
A Yes, sir; rarely without it.
Q You say that vou are never without 14?

A Rarely without it.
CROBS-BXAMINATION,

XQ How do vou uss 14?7
A Ve magard 1t as a remedy Tor sorss, aspecially among
stock. If any stoek gets hurt -- stock or any thing like that —-
when the veterlinary comes to s=s us that is one of the Tirat things
he wants. He tells us to make a solution of carbolie acld,
XQ The veterinary makes a solntion of carholie acid. No vou
apoly it externally?
A Yes, sir. And we use it some as a disinfectant.
XQ You have used 1t as a remedy for hog diseases and abhout
chicken houses, &0.7?
A That 1s ona of the things that my wife thilnks we
eould not do withonut.
The COURT: You »ut it in whitewash to whitewash chicken

cooD8?
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A Put it in the watsar to wash the chlaekens.

XQ Do you, or nnt, know that it is a remedy in verv conmon
use among the farmers of Hockinghaln county?

A I think so. I hear my nelighbors spesk of it; and in
casss whare stosk gets hurt, one of the filrst things the veterinary
speaks of doing is to make a solntion of carboliec acld.

XQ Is it not a fact,Squire Rolston, that thers are many
neighborhoods in Rockingham county remote from dry stores?

A Yes, sir, a nmumber of then,

MR. GUIGON: Thers are a great many communities in the county
renote from physicians?
A Yasa, sir.
Mt CONRAD: And a good many are repote Trom bar-rooms?

A Yes, sly,

Wiltness was told to stand aslde.

JOHN W. LISKEY, sworn on behalf of defendant, taestified as
follows:
Q@ You are a farmsr of Rockingham County?
A Yes, sir.
Q@ Do vou ns2 carbolic acid on your nremises?
A Yes, sir,
@ Do vou know wheither it is 3 common housshold remedy in
Rockingham connty?
A Yes, sir.
Q Now, Mr. LiskKav, you say that you 4o keep 1t on your

promises as a common housshold remedy, and you bslisve it is a ocom-
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mon housshold remedy amongst farmers in Rockinghan countyj generally?

A Yes, sir,

Witness was told to stand aside.

Mi. GUIGON: If vour Honor please, w2 exeedt to all of the
testimony offered by the defandant, and move %o strike it out as

immatérial and irrelevant,

MR. CONRAD: I7 the Court vlease, wes would like to be at sone
absolute and definite understanding as to -- as Mr, Guigon has
gald -- “where we ara atve Our undsrstanding is that tha svidsnce
is now closed, and that the casss will he argued »y briefs betweesn
this and the next tarm of the court.

MR, SIPE: Had w2 not better have 1 1ittle written stivalation
in regard to this trial of the cane,

THRE COURT: I undarstand that ths evidance now taken shall be
read at the next term as oral evidence delivered on trial at that
time,.

Mit, SIPE: That 1is 1t.

Mi., HARRIS: I have no obhjection to a stimulation, but I
doubt tha advisability of latting the reeard show anv thing mors

than that this svidence was taken to be read at the next term of

tha court.
e
THZ COURT: I thinkhthis is a matter of misdenmsanor, ’nd—that-

yon can make almost any agresment wilth refersnasa to it that vou
conld in a civil aase, The arsuients will b2 sucnittsd in vaoca-
tion and the case is %o be dacided at the nexti tiwsm of the court

on tha evidsnes now reduneed to writing, which will then be consider-

ed as produced orally in sourt, and thars will he nothing for the
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In tha cireuit court of R&nkingnam.

Commonwealth
Vs ). Uoon an avoeal from a Justice of the Peace.

Thomas P. Yager.

BILL OF RXCRPTION No. I.

BE IT REMEMBEAZD that upon the trial of this eanuse the
defendant, by his Counsel, moved the Court to exclude all of the
testimony of the Commonwsalth's witness 8. B. Strickler, and so
mach of the testimony of Jamss L, Avis, anothsr witness in bshalf
of the Commonwealth, as related to the contents of the bottle in-
troduced in evidence being carbolie acid, on the grounds that the
same 1s inadmissible, because it had bean shown by the testimony
that the sald defendant 1s rot a register-d pharmacist, and there
is no penalty imposed upon him by the Aet. The saild testimony of
s8ald S. B. Striockler and so mich of tha testimony of the sald James
Le Avlis, as aforesald, is found in the gertificate of tha evidence
With the second bill of exseptions, and 13 mers o bs dsamed taken

hough fully written out in this bill of exssstions, and for
the sxelusion whersof the said motion was made. But the Gourt

declined to grant the sald metlon, and considersd the sald testimony
8o offered, to which action of the court in overrulling said motion
and refusing to strike out the said testimony and corfsidaring the
same, the defsndant, by connsel, excspted, and praved that this

his first Hlll of exeevtions may be signed, sealsd and enrollasd and
made a part of the record, which 1s acaordingly dong__gp( this o2J" day
of June, 1307, | o

jﬂw ‘ (geal. )







In the cirveuit court of Rockingham county.

Gormonwealth ; 4

Vs ). Upon an apveal from a Justics of the Psace.

Thonas P. Yager.

BILL OF EXCEPT1ION lo, II.

BE IT REMEMBEHED that upon the trial of this case before
the Hon, T. N. Haas, Judge of tha clrouit court of Rockingham County,
Virginia, -- a trial br jury having been waived —- the same having
been aprealed fram the decision of a Justice of the Peace of sald
county, the Commonwealth to maintain the lssue on its part offered
the testimony of ths following witnesses:

(Hers insert testimomy from Stenographer's transeript.)
This being all of the testimony offersd by the Comcon-

wealth, the sald defendant, to maintain the issue on his parg,
offered the testimory of the following witnesses:

(Here insert testimony from Stenogragher's transcript.)

This being all of the testimony submitted 10 ths court
on both sides, after arguments of counsel, ths gourt upon taking

tine to consider said testimony and arguments, entered the follow-
ing judgment:

(Here copy the judgment of the court,)

To which action of the ¢ourt in entering sald judgment
the sald defendant, by Counsel, objected upon the ground that the












In the dirouit Court of Woakingham County,

gommonw2alth
Vg ). Unon avv2al from a Justias of ths Paace,

Thomas P, Yager.

Transeript of the testimony offarad hafore Judgé T N
Haas, Judzge of sald Court, at thes hsaring on Priday, February 15th,
1907, '

APPEARANGES; G80.: N. conrad, E8q.,

R e Py _._.4@!.%;_ %_m
Attornay for the Virg
Assoasiation,

APPEARANOES: H. W. Bertram, Esg., and Messrs, Sips 2
Harris, Attornevs Tor the defendant.

8., Bs STRICKLER, beluz dnly sworn on hehal? of tha Commonwsalth,

t2atifiaed as follows:

Q Your name is 5. B, Strickler?
A Yea, sir, !
7 I belisve vou ave at preasnt a stuisnt at the Bridgewatar
Collagas, in this county?
A Yus, sir,
Q MNr. 3trisckler, stats whether or not vou .urshased from MNr.
T. P. Yager's stora, or of Mr. T, P, Yager, on the lith dw of
May, 1906, carbolie acid?
A I a4,







(S.B.8trickler, ) s

Q@ Have vyou tha vial in which tha acld was dsliversd to vou?

A Yes, siv. (Bottle produced amni handed %o eounssl, )

Q@ This vial has on it a lahsl with this writing on it: 'Thomas‘
P. Yager, Penn-Laird, Va., Frank Suter, Looss Car. Aeld," and sonme
1ittla marks undexr that whioch I cannot maks out.

A "N. ., meaning "No questions.*

Q@ What Aces the name of Prank Suter mean on this labsl?

A He was ths clerk.

Q The clerk in Mr, Yager's store?
A Y¥ss, =ir.
Q That "No qastions," what doss that mean?

A That the clerk asked me no question as to what I was
going to nss it for, or whathar I Knew any thing about ths artlele,
or any thing about 1it.

Q You naid the elerk for the asid?

A Yes, sir,

Q And 1t was delivavad to von there at lHr. Yager's store by
this clark of his, Frank Suter?

A Yes, sir,

Q On the l4th dav of last May?
A Yes, sir,
Q@ Penn-Lalrd 1s in this sounty, is it not?

A Yes, sir,

Q@ How mich did yvou pay Tor thils aecld that vou got of him?

A Plve caents,

Q This 1label on here was 2 1label attashed hy yon afier the
purcnase?

A Yeos, sir,

Q And this writing on the lahel was made hy you after the






(8.B.Strickler, ) e

bottle was deslivera to vou?
& Yes,; siv.
Q@ And thaers is no other lahel on 4he bhoitle?
A No, sir,
Q Was thers any othar Labsl on the bottle when it wae deliver-
gd o you?
A No, air,
Q That is the identisal hottle which was deliversd to vou?
A Yen, nair,
Q@ And the same contents that was delivered to vou at that
atera?
A Yes, silr,
- CROSS-EXAMINATION BY M, SIPR,

AQ You 83y that the bottle was not labslsed at all when 1t
wWas daliversd to von?
A No, sir,
XQ Did von requast that the hottla should bse delivared to
you withont a lahel?
4 Vo, sir,
XQ Dld yon sse that bottls filled?
A YVes, sir,
XQ Did vom s=s Mr. Suter, now, Dour the agontsnts inte the
bottla?
A I did.
XQ Did yon s=2e hinm gat ths eupty bhoittlae?
A I gave 1t to him.
XQ You sunnlisd the hottle vorrself?

A Yes, six,






(s.B.Stricklar, ) S

XQ You gava nim an empty vial and asksd him to Till that
emoty vial that yon had?

A Yas, sir,

XQ And vou had no labsl on 1t?
A Yo, sir,

XqQ Wall, did you remiest a lapsl %0 b= oub on it?
A No, seir,

XQ Was any thing sald at all about the label?
A Yo, sir,

XQ What 414 vyon sqy %o My, Smutsr when vou asked For this
carvolic acld?

A I asked him for a niskels worth of carbolis acid, or
some thing to that affaat,

XqQ »id vou hand him ths vial ¢p £111°?

A When I found that he did not have one I gﬁ;a hinm ons
I had d&n my posket.
X7 He had no empty vials about the stora?
A He dtdn'i nave any handv anvwhera,
XQ Did he sav he did not have any emuty vials?
A Indisated it in sone way,
XQ He indieatsd that he dld not have anv ampty vials?
A Yeanr,

X3 Then von would not have cotten the carbolic acid if you
had not produced ths vial vourself which you askad him to £ill from
a written packags?

A I eonld not say that, peeauss hs may have Tound an
gmpty bottle,

X6 What was the slzs of the vaessel out of which the carbolie

acid was poursd into vour vials






(S.B.Strickler.) e

A I don't remember thﬁt‘
XQ Tor what vyurposs Ald von make this purasnass of garbhoiils
acid?
A I was sent thers by the Bosard of Pharmacy of Virginia
to oay it
X0 And who was aoting for the Board of Pharmacy in s=nding
you thera?

Objected to as haelng contrary Lo publle Bolicy;
obgaction gustalned and axe=ptlion notsd for
dafondant.

XQ You have statad that vou vlacad on this mottle this label:
was that sunvlied to vou by the Board of Pharmaey?
A ¥hilch, th= labal?
XQ Yes, sirt
A Ysn, 8lr,
XQ@ What ware your dirsctions from the Zoard of Pharmacy —-
But, first, ware those directions in writing?

Objected to as 1lrralevant; sustained, and excep-
tion notsd for the dafendant,

XQ You did have instmictions from the Bogrd of Pharmacy
bafora going to this place; they suuslisd yon with labals, and ware
you also suzplied with bottles by the Board of Pharmacy?

A Yss, mir,

X0 ﬁow many boitles wars yvouir supvlied with, Mr, Strickler?

A I don't remerbar how many thers weres I don't know
whether they ware counted or not. Saveral dozan.

XQ Mr. Strickler, is 1t not a fact that you are permansnily
enmoloysd by the Roard of Pharmacy to obtain information of these

allszad infractions of ths law by going %o nsrchants in differant

parts of 4nis Commonwsalth and asking 4o mrchase carbolic acld






(SeB.Stricklar. ) il

and other drugs?
A Yo, sir, noi permanently employed.

Xq How long have youn bhesn in this smploymsnt of ths Boarsd of

Pnarpacy?
A I was only employsd by them 4 couvls of months, I am

not smployad by then now,

X0 How many stores dild vou visit in Rockingham County on this
mission?

A I don't know,
XQ Did von not kean a4 racord of tha storss vou visited?
A Only those that 1 puranased soords Trom,

XQ How many wsrs thers of thoss storas at whleh vou made

purchases of this charastar?
A Betwesn €ifty and saventy-riva., I don't Know the

nugbey axactlye

X3 Is it a fact that vou were sngaged in othar countiss, in
the sams basiness, by ths Roard of Pharmacy?

A I was,
X7 VWhat counties, sir?
A Awmsta, Shenandoah, Lowdomn, Prines ¥illiam, Alexan-

dria, and Pairfax,

¥Q How many 4Aid vou ravort in Aupmata county?

A I don't ramsmbsr, at all.

XQ Well, hew many rdld vou raport altozsther, in Reaskingham

county and in ths othar countiss mentioned?
A I don't remenber that.
Xq VWell, ahout how many?

A I canmot tell vou anout how many. Several hundred.







(s.B.8tricklav, ) T

XQ Several hndrad?
A Bstwasn two and thres hundred, I would aav.
XQ And, Hr, Striskler, what arrangsneint #id vou have with the
Roard of Pharmacy with rasard to vour compansation for this sarvice?
A Twentv-fivae déllurs 3 month salary and two dollars
and Fifty sants foreach aonviation.
| X7 And von raceived $25.,00 a month salary and two doliurs
awi Tifty cents omn aacsh convietion, Wera vou %o rscsaive any zom-
vensation to covar vour travelling sxvpensas and oths>» sexpansas?
A Yes, sir; all of mr expensss were pald.
XQ Who was to pav this salary, vour expenses and this 92«50
on =ach convietion?
A The Board of Pharmacy.
X0 Who rTaprasented this Board of Pharmacy in making this
contrazt with yon?
Ohjretion;mstained;axesption Tor dsfandant.
XQ Was this salary, exvenses and comalsaion maild to you?
A 'Tha salary and axXusnses wsra.
XQ How mch dld vou raceiva?
A I don't know that, at all,
X Have you raesived any thing on acsount of sonvistions?
A N9, sir,
XQ Your compsnsatlon, then, with regard to convietions,avalts
the ramlt of Dpanding vroeasdings; that 1s a fast, 1s 1t not?
A Yas, ale,
XQ What did yon do wilth the various drugs that you durchased
from the merchants?

Objection; sustained; exeention Tor defendant.

XQ Well, what Aid von do with the carboliec acid which you

S






(S.B.Stricklar, ) B
say von murchassd in 4his bottle from Mr. Yager's store?
A I kept it in a hox here at Mr. Avis's,
XQ What did von do with 1t%?
A Kent 1t in a box hers in Mr, Avis's stora,
Xq Mr. Avis 1is a druggist heres in Harrisonburg?
A Mr, James L. Avis; ves, sir,
X7 Has he any official position in connsection with the Stats
Board of Pharmacv?
A Yes, sir,
XQ When did yvou first ses this bhottle after it wag »placed in
ths bhox in charge of Mr. Avis?
A I say it in ths Magistrata's court.
XQ What is yvour age?
A Twenty-twe,

The witness was told to stand aside.

MR, CONRAD: The fact of Mr., Vager's not being a registerad
pharmacist is a mattar of proof —-

MR. HARRIS: You can offar proof,and we will not objeect to 1it.

MR. GUIGOH: ¢©an not that fact po in as agreed?

MR, HARRIS: It 1s agreed; but I want it to emdnate from vou
as proof, and not come as a soncession from ns,

MR. CONRAD: 1 eould have had ths Secretary of the State Board
of Pharmacy here, i1f I had thought it was nscessary,

THE COURT: You eould write out the question and forward 1t
to the Ssecretary of the Stata Board of Pharmacy aﬁd have hils answery
here in time for the next term of sourt.

MHR. CONRAD: We will mmt lir., Avis on the stand and prove it

in two wavs,






(Jas.L.Avis, ) PO S,

JAMES L+ AVIS, being duly sworn on bshalf of the Commonwesalth,
testified as follows:
. Q@ You are a drugglst and a repgistered vharmacist of the
State of Virginia®?
A Yes, sir.
Q How long have vou heen engagsd in business as a vharmacist?
A All my life,
Q What is your age?
A I am in my sixty-second vear.

Q@ You don't mean that von have hsen in the vharmaey business
for sixtv-two years?

A Oh, no, mt sinee I was old snough —-- about forty
years, .

Q@ I wish you would examine this vial and astate whether you
have examined its contents and whether it contains carbholic acid
or not?

A ¥Well, from my general knowledse of earbolic acid I
would say that it was a grards of carholie acld -- somns grade,

Q You are a membhsr of the State Board of Pharmaay,I helleve?

A Yes, sir,
Q What is vour official aonnsctinn with 1%?
A I an vresident of the board.

Q 3tate, 1if von know, whether ikr. Thomas P. Yager, of Penn-

Laird, in this eonnty, 1s a registersd pharmacist or not?
A He is not,
Q Carboliec aczid is not a3 propvristary mediecine, Captain Avis,

is 1t?

A No, sir,
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(Jas.L.Avis. ) iy O

Q Is it a domestic remedy - domestic medicine?
A It 1s elassed in vharmacy law as a deadly poison, and
the sams sbecial 1label that is dirgeted to be mut on all deadly
Poisons 18 required to be vut on ecarholis acid,

Answer is objeated to, beczuss a statement of law
d ’
and not a statensnt of fact.

A (conelndsd) I am not attenpting to construe the law,
but state it as I understand it and as it is »rinted.

Q ¢Carbholiec acid is, as a matter of fast, a deadly voison?

A Yes, sir,

@ And is not a domestic remedr?

A No, sir, I would not so consider it, I supvose I am
here to give avidence and not merzly to answer strictly any little
question, andi I will Just state; My information is that many
states of this country DProhibit the sale of carbolic acid in its
original strength; they will not vermit the sale of vure carbolle
acld; they only allow it to be sold when the purchaser makess Known
the use he wishes to make of 1t and the druggist is allowed to
prepare a solution, a weaker prevaration of it, %o meet his wants.

Same ohjesction tn this answer as made last above,

CROSS=-EXAMINATION BY MR, HARRIS:

XQ You ars not preparad to say what solution of so-called
earbolic acid is contained in this vial, or what amount of Dure
carvolisc acid is in it?

A No, sir; hut I wonld not take 1t %o Hhs a very pure
grade of carholie aecid. It3 omor wonld indicate that 1t is not
of a vary good grade. This is what is Known as commercial carboliec

acid,

X7 Por what sort of use?
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(Jas.L.Avisa, ) —1le-

A Well, 1t is really —— That grads of asid, if it is
what I belisve it 1s, an ordinary earbolle acld, 1t 1s not fit for
any thing except disinfectant purvoses, It would not do %o nake
a solution of it and out on wounds. That 1s why rastrdctions are
thrown around a solution of sarbolic acid; 1t might set up inflama-
tion in a wound and eause serious injury to man or heast.

XQ That quality of carbolic acld is designed almost entirely
for us: for domestic purposss In the wav of a2 disinfectant, is it

not?
A Well, it is sometines used -- It has very many nses,

beaeansa the mblie —-

XQ (Intarposingz) I am not talking about ths publie, I am ask-
ing vou if 1t is not a fact that there is such a grads of earbolie
acld which is known as commer~sial earboliec acid for disinfsectantst

A There 1is such a grads Known, and it is regarded as a
very dangerous grade of acld,

XQ Mr. Avis, how did it coms to be called commeraial acid?

A That is just an ordinary name glven to a cheavar
grade of carbollie acid.

XQ Is it not a faet, Mr., Avis, that it 1s ealled "gonmercial®
becauses it is vrevalent in commerce; that it is bonght and snld
in the stores? Is not that the meaning of commsrsial?

A No, sir. If I was to dasignate an article in ordser-
ing 1t as "eommercial® I would mean by that that I wanted a chsaper
grade; if I wanted pure carholiec acid I would dea@gnate it as
chemieally vure.

XQ And I ask you, how dld that grade you speak of coms to be
termed "Commercial® if 14 were not for the fast that it is in con-

mon use, comuercially?
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A Theras are saveral grades that may bs termed *Comuer-
cial."

XQ But are thev not in common commercial use, and so are
called "Commercial' pgrades?

A I don't unierstand it that way. The word "Comier-
eial® 1is simply used by the dsalsrs. The public are not supposed
to know any thing abont it as commersial. What I me-t by that 1s,
that it 1is not mv nnderstanding that the word "Commercial® is used
by the vublie; 1t is one used by those who are famillar with the
varisties of 1%,

XQ You have stated that there is a cheapar pgrads of carholie
acid known as "Comveraial® carholic acid «-

A Well, there ars ssyeral cghsaper pgrades.

XQ Is not the term itself indieatlve of ths ecomion usas in
commerce of this grade, or thogss gradses, and, is 1t not a fact
that thev ares mor=s commonly used in sommerce than the dure carbolic
azide

A You do not undarstand mes exactly right. when I used
the word Yecommersial®" I do not want to bhe undsrstood as saving
that it 1s Known generally as commercial acid.

Xq I am not asking vou how 1t 1s generally known, but I am
asiking how it got that tern in trade, and if} as a2 matier of faat,
it is not sold in comuercial trade?

A Wsell, 1t 18 a term generally used in the trade to
designate a cheaver grade. And it aovlies to other zoods basides
garbolic acid.

XQ But do vou know whethsr for vears 1t has been commonly

bouzht and s8o0ld in ths stores of this Commonwsalth, and in this
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Commonwaalth, and in this county partieularly, as earbolic asid,
that grade of 1%, by the merchants, I mean, sold by the merchants
to farmers for domestle murvoses? Is not that a fact, Hr, Avis?
A Well,I have Known from hearsay that msrchants ssll
carbolic aeid; bit as to what they ss211 it for -- what grade thsy
8211 it for -- I do,not know anv thing about that.
Xq Por what purvoss wonld you #8211 that grade of carbolilc
acid?
A HMersly %o sprinkle around hen houses, cass-»ools, and
things of that kind.
XQ That 1s a very common us2 for it in the country?
A Not a common use, "t it is ussed by a great many
about hen housses,
XQ Do they nuse 1t on zallsd shoulders of horses?
A 1% would be g risky business for that,
XQ Have you sver known any horsses or msn to suffer any injury
from having used comnercial earbolic acid?
A I cammot state any ocases, I am just apeaking from my
general information on the effect of that class of goods.

‘ XQ Mr. Avig, 1f a veraon would sand to you for sone carbolis
acld to sprinkls ground hen houses or sess-pools as a disinfeetant
wonld von send tham that grade of carholis acld?

A W¥ell, I might send them that, or I might send them
sone other grada, I have saveral orades.
XQ But wonld that grade of aarbolia asid answar that purpose?
A Yes, sir,
XQ And wonld that bhe the onrpose for which that grade of acid

13 designed to b= usaqe
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A It 18 what 1t onght €0 be nsed for,

XQ That 1is the purpose to which 1t 1is generslly mmt by
persons who buv it, is it not?

A That would make me make a statement that I would not
lika to make. In the firsgt place, it 18 rather doubtful whether
the average purchaser of carbolie acid wonld know any thing about 1it.

XQ But he is sending to vou —- the presidant of the Board of
Pharuwacy, an axvert dmgosist skilled in yvour profassion -- for some
earbolic acid to svrinkle around his hen house or sess-pool, or *o
b2 used gensrally as a disinfectant, would vou send him that grads
to answer that purvoss?

A Yes, sir, I wonld sither send him that or some similar
grade, if he made known his purpose —- made known ths use of it,

XQ You have desorinsd at some length the differsnce hatweon
commerceial carboliec acld and the pure ecarbolic acid. Whieh ia
the more conecentrated form of poison, thes pure carboliec acid or
the commercial grade?

A V¥ell, I don't know that I could answer that qestion
exactly. Thev are all considered dsadly Doisons,

X You say, now, Mr, Avis, that as a drggist vou do not
know that purs oarbolic acld is a more concentrated and deadly
form of poigon than the ordinary commeraial grade of the acld?

A I sy that orvdinarily the nure earbolle acid wonld not
be as deadly voison beecanss it is nsed medieinally, and the vure
grads only should bes used medicinally,

Xq How manv drous of murs carbolie acid sould he taken safsly,
Mr. Avis, as a medicine?

A Well, I supnose, ordinarily, ons drop of purse carbolic

acld would he about ths average dose,
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XQ And vou think that less than a drop of the comuercial asid --

A I hav'in't said that at all,
RE=DIRBOT BXAMINATION RESUMED,

Q@ You have stated in vour ansver a moment ago that ron had
oniy éxamimd ons saumple, and that is the only one vou harfd saen.
Pleasas examine this one and asay if what vou have stated anpliss
to poth samvles which are sxhibilted hare, as we want to use vonr
testimony in both cases?

. A Well, sir, therae is a good' Asal put up in the way of
earbolie acld. There 15 a good Asyl of 1t handlad by merchants
who do not o ousiness dirsct with Amggists.

Q As I wnderstand you, thasae are both, ascording to yvour
judgmsnt, infervior grades of carbolic acld?

A Yas, air; I razavrd both as inferior grades of carbolic
acld.

THE CcOURT: You sgy that bHoth ars desdly voisons?

A VYes,

§ And you say that the ordinary grades of carbolic acld arse
more deadly than the mmre grads?

A Noi only heeguass the dure carbeliec acld 1s supvosed
to contain nethinz tuat earbolie anid, while many of the cheader
grades contain other abstances which ars Injurious to human life
and tissus, and so on =-

HRe BIPE: (Interposing) Then if the ilmpurity with whiech the
earbolic acid wan impregnated was less polsonous than the earbolie
aclid, it would not be so poisonous as the pure article? I will
change tha word 'impi-egmted' to "diluted.”

A That would d=psnd upon what it was diluted with, It
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might b2 diluted with some thing that was as great a polison.

Xq .Then you have not undarstood ny question. The questlion 1s,
if it were diluted with a less voisonous suhstance, wonldn't ths
eonpound be 1ass poisonous than the earbolis aeld?

A Well, it might be diluted with sonme thing that might
form a chemical comwound that would maks it mors polsonous.,

XQ Is 1t not a Tact, Mr. Avis, that thare ars few things in
pharmacentical products that are as polsonous as carbolic acid?

A On, vas, sir, thers are a good many that ave sqmally
80; soma of tham more so,

Xq 1Ia it not a faot that in the domestic remsadies sold in
ths stores, gensrally, and ussd on ths farms and about the homes
of the veopls of tha country, there are a great many volsons? Is
not ocovparas a solson, Mr. Avis?

A Yas, sir, It 18 not dasigonted In tha books as a
deadly voison, but it would b= a poison.

Xq How mich coyperas in solution in 2 dosa viould bhs fatal?

A Well, it is not likely any bhody wonld take a suffisient
amount of solution of ecouveras to make a fatal dosa,

XQ Now, 1s 1t not a Tast, that it has reeantly hesn discover-
ed that a great many proprietary and patsnt medicines ave dsadly
poisons?

A Well, they are not suppos2qd Lo be,.

XQ Is 1t not a faet, Mr. Avis, that they have been demonstrat-
ed to bs roilsons -- yropristary medicines sold now out of tha stores
and drug stores in xoskingnan county wnd alsewhere?

A %o, sir. I don’t know that I am awars of that fact, .
exactly, strictly speaking, as deadly volsons,

XQ In making a solution of earbolic acid and watser for dis-
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infectant purposes, in the same quantity of water, used for the
sane pryose, wonld you place more of the pure carholic acld than
you would of the inferior grads or lass?

A Yot necessarily ao,

XQ Which wonld vou do, M». Avias?

A That would rd=pand a litile upon the purvose for vhich
the solution was intended and the grade of the acid I was using,

Xq9 Suvpose voun wanted to use 1% Tor sprinkling arcund hen
houses, eess-voonls, stahles, hog peng, and things of that sort.

A Wsell, thers is a grade of sarbolie acid that 1s sold
very cheap, but it 1is not supvosed to vosssss as great disinfec-
tant vroverties as a vurs grads of acid.

X You sell that do yon?

A Yes, sir.

XQ If I sent to you Cor some carbolic asid, a grads of that
gort for a disinfectant, wonld you remirs me to register it?

A Ho, sir, I do not require you to ragister it. I would

put a spacial label on 14 that the law requires and mark it voison.
I wonldn't ssnd 1t ailther unless Hhy a grown 9erson,

The witness was told %o stand aslde.

MR, HARHIS: We submit the motion, if your Honor Dlsase,
to excluds 4ll of ths testimony of ir, Stirlcekler and so mich of
that of Mr, Avis ags relates to the sontents of the hottle heing
carbolie acld, as beingigzmisﬁiblo, it having besn shown by the
Commonwaalth that the defandant i3 not a registersd vharmacist,
there is no penalty imposad uvon him bHy the statute as he has

violated nona of the vrovisions of sald act.

THE COURT: Your motion is, that one who is not a wsgils-
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tersd vharmacist is not subjsct to the penalty; that being only a
merchant the dsfendant is not within the vrovisions of the act?

Mr. SIPE: We want to move to strikes out all of the
evidence the comonwealth has introdused, »xsspt that showing Mr,
Yager 1s not a registersd pharmacist,

MR, CONKAD: You do not deny, then, that this is carbolic
aclid or @f the fact of the sqals to Stricklsr?

Mr., HARRIS: Our motion does not mean that at all,

MR, SIPE: It means that tha svidenea which the common-
wealth has introducad on thos=s points is irrslavant and ilimmterial,

THE COURT: As I understand von gentlemen, vour conten-
tion — ?our‘motion -~ 18 based upon tha 1ldea that the prohihi-
tion in the asct does not apnly to the sale of carholle acld by a
merchant —— that thers is no denalty attached 4o the prohibition,
but if there 1s, then it does not anuly 40 merchants who are not
ragistered pharmaclists?

MR. SIPE: Yes, sir; 1t is brutum fulmen is our vosition.

The motion sveaks for 1tsalf; 1t is on record.
PESTIMONY ON BEHAL® OF DEFENDANT,

WILLIAM H. SIPE, heing firvet duly sworn, testified as follows:
Q@ What 1is vour occuvation?
A I am a merchant.
Q@ How long have you haen in the merchantile businsss in
Rockingham eounty?
A About twentyv-five vaaqrs,
Q Have you condusted a business that is rather largser than
is usally conductad in stores in this county?

A I have conductsed a good nized business. I think it
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is generally considered that I have a good husiness,

B Let me change the quastion a 1little, Do vou eonduct, and
have you condusted for a munber of vaars, or not, a large conntry
stors in Rockingham county?

A Yes, sir.

R Can vou state whether the pennle of the commnity in whieh
you have sonduoted business, and slsswhere in the county, make
frequent use of earbolic acld for domestic urposes in matters of
disinfasetant, in the way of sprinkling of hen houses and cess-pools,
and, also, Tor veterinary purposes, that 1s, cleansing the sorses
on horses, atc.?

A Yes, sir, It is generally used, to the hest of my
Kknowledge.
Q@ And you say 1t 1s generally used, to the hest of your
Knowledge, on Tarnms?
A Yas, sir.
Q@ What has basn vour obssrvation, Hr. Sipve, with ragard to
the uses of carbolie azid for domestic purnosses around the farm
houses in this county?:
A Why, I have asonsidered that it is a vary inportant
remedy.
Q@ I m2an to say, to what sxtant is 1t usedr
A We have hasn keesping 1% 1in ths store and have had
calls for it, and psopls wonuld 421l ue that it was for use around
thelr vlaoces; some timas for sores; if a horss would get a sore
shonlder, or soms thing of that Xind, they wonld want to mt =ons
of it 1n water. Now, at home, I Know we ordsred sone at mv own

home, and ke2p a holtle in the room all of the tine,

Q@ Do you know whether this 1s gensrally true of the farm
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housas around ths countrv? Is it not a fact that they very fre-
quently k:z2¢u earbolic acld around the vremises? Is that vour
obssrvation?

A I camot say that I Know positively from ny own ohsar-
vation, hut only from inference --

Q@ That psonls parchase it at vour store?
A Yas, that they purchase it, and I have ayery rsgason

to believe that it i3 used,
OROSS—-EXAMINATION BY MHR. GUIGON.

Xq NMr, Sive, vou say that vou sold it verv generally. Did
Mr., Strickler buy anv earbelic acid from vou?
Mi. SIPE: Did you 9311 any vouwrself to kr, Strickler?
A Mo, sir,
THE COURT: Did I understand you to say that vom Aild not ssll
carbolic acld, gensrally?
A Yes, sir, 1t has baan sold at the stores gensrally,.
Xq The question 1is, at vour store?
A Yes, sir,
XQ Have yvon hesn progacuted, Mr, 351ipe?
A No, sir, not that I know of, XNo; I don't think there
has svaer haen any case against me,
X7 sir?
A I heard that he bought —-- Now, I havs another storse
at which I o not stay myss21lf. This is hearsay, rdo yon want ms %o
tell that?
Mit. HARRIS: Youn eannot tell what you heard.
THE COURT: He ean as to thats They want to show that Mr,
Strickler boucht sarholic acld at his stors.
MR, 3IPE: If he don't know it himss1lf he cannot state
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hearsiy.

MR. CONRAD: If Mr, Wm. He Sipe is interested in ths outcone
of this case, ws would have a rlight to show his interast,

MR. HARRI3: You eannot 2o into the question of his vrossen-
tion.

THE COURT: No, I don't think that wonld he vrover, hut vou
ean show his intersst. It 1s admlasibls for that nurnose,

XQ Have yon any interest in ths outeoms of this case hare?

Objeation; overruled; exssvtion for defandant,

A Only on general nrinciples; as far as it affects me
as a mershant; and from hearsay. Part of that cones from hearssy --
whether I night be affscted.

XQ It is possibls that your own interests will be affected
by ths decision of this case, 1is it not?

A In a gensral way I might be, I micht say,

XQ Have vou co-operatsd in the dsfense whiech is b=ing made
here?

A Yes, sir, I hava.

- Xf Have yvou contributsd towards the dsfanss of this case
which is heing tried hers now?

A I sald, in a genseral way, that is, as the fraternity
of merehants are intsrasted. And I might bs intersstsd in some
other way, by hearsav.

XQ Have von contributed tosards the exvenss of defanding this
case?

A Must I answer as to whether I have agreed --

X3 Whether vou have ahreed to, or have done i%, slther one.

Ohjsction; overriled; exeeption for defendant,

A Yes, sir, I have agreed to bear my provoritional »vart
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of the expense Tor thes pgseneral pgood, I considsr.
MK, HARRIZ: For th=s gen=ral 200492
A Yes, sir,

XQ Sines von say "for the general good," 1s 1t not a fact
that one reason whileh induces you to contribute towards the axp=nse
of this case 1s that vou are advised that Mr, Strieckler, at ths
time he was purchasing earbolie acld from other merchants, mads a
purchase at one of your stores; and ars you not, in that way,
directly interestsd in that question?

Objection; overvuléd; aesntion for dAsfendant,
A Yes, I was advised, but not dirsctly though, that Mr.
Strickler —-
X7 Had purchasad earholic acid at vour storae?
A Yes, sir.

XQ And vour name was in ths 1list of werchants in the county

to b2 reported for s2lling carholiec acid?

A Yes, sir,
RE-DIRECT EXAMINATION RNSUMED BY Md. SIPE,

Q You have buen asked, Mr. Sipe, with ragard to your intsrest
a8 a merchant —-
A (Intermupting) Allow me o qualify that ansser a little.
I don't know but that I wonld have hasn willing to ohiv in mv vart
even 1f there had not heen any —
Q I didn't understand that?
A I might have baon perfectly willing to have assisted
in the dsfanse aven 1f thers had not heen —-

Q@ Even 1f there had not been any prosseution agalnst yvour-

galf?






(WVmeH.81ip8. ) —=23=
A Yas, sir.

Q Is 1% not a fact that ths merchants of this Commonwealth
are Tormilating an assoclation to protsct themselves and thair
interents in this matter, somewhat similar to the drugzists' asso-
ciation in this state?

A In this matter and in other matters of general inter-
est to the merchants -- whatever may come up.

Q In othar words, you want to have the right to sell carbolic
221ld over your countsrs without registering 1i¢, just 1iks cantain
Avis, and other druggists, se2ll 1t over their counters, by their
clerks, without registering it?

A Yes, sir,
MR, AVIS: 1 did not say any sueh thing,

Witnesas was +old to stand aside,

A. Wi, RHODES, duly sworn on bshalf of defendant, testifiaed
as follows,-
Q M»r. Rhordss, vou are a farmer of Rockinghan eounty?
A Yes, sir,
Q@ Where do you live?
A Bridgewater at prassnt, and have haen for the last
year or so,
Q@ But vou have neen living for years in this county?
A Yas, sir. I have basn farming in this county for the
last thirty vears,
Q Will vou state whether or not earbolic acid has hsaen for
a muher of vears a fanmiliar remedvy in vour home?

A Yas, siy, 1t has hean on my place., As far as ny
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A Yas, sir.

Q@ Is it not a fact that the msrchants of this Commonwe:alth
are Tormulating an assocliation to protsct themsslves and thair
interests in this matter, somewhat similar to ths drugzists' asso-
cliation in this state?

A In this matter and in other matters of gsneral inter-
est to the merchants —-- whatever may come ub.

Q@ In other words, you want to have the right to sall carbolic
aczld over your counters without rsgistering it, just 1liks cantain
Avis, and other drugglsts, sell 1t over their counters, by their
eclerks, without registering it?

A Yes, sir,
MR, AVIS: I did not say anv such thing.

Witnass was 4%old to stand aside,

A. N. RHODES, duly sworn on behalf of defaendant, testifiad
as follows -
Q Mr. Rhodes, vou are a farmer of Rockinghan county?
A Yes, sir,
Q@ Where do vou live?
A Bridgewater at prassnt, and have haen for the last
year or 80.
Q@ But yvou have haeen living for years in thls county?
A Yes, sir. I have basn farming in this county for the
last thirty vaears,
Q Will vou stats whether or not earbolic acid has haen for
a muber of years a familiar remedy in your hons?

A Yes, sir, 1t has heen on mv dlace. As far as my
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experience is concernsd, I have used 1% in various ways, such as --

Q@ Haa it baen yvour hablt 4o ke=p 1t on your yramises?

A Yes, sir; almed to keep 1t pretty neay all the tine,

Q@ Will you describe to the court the various uses to which
earbolic acld was vut at vour home?

A I used 1t for gallsd shouldéers of horses, or sorss of
any Xxind about horses, I used it as a remedy for chickens in
ease of roup. I Aalso uszd 1Y in the house as a disinfeetant, in
hot #ry weaather. I live on the cresk, hers, and it is very offaen-
sive, and I have pnt the acid in ths house to use 1t that way. 1
have often us24 it in swill-tubs for hogs when cholera was in the
country, as a preventative, I believe that 18 about all of the
use I made of it, and I ke=p 1t nratty near all of the tinme,

Q Mr. Rhodes, what do you say as to the extent to which
carbolic acld 1s in common nuse snpong farmers generally, so far as
you have obssrvadq?

A Well, I think it 1is very gensrally in use. You will
find it in most svary barn. That is as to nv knewlsdge of the fact,
07 eourss, I don't know that just avery one keesps it, but as a
general thing you will find it about all barns.

The witness was told 4o stand aside.

M. F. FOORY, dulv sworn on bshalf of dsfondant, testifisd as
follows:
@ You are a farmer, ars yout
A MNo, sir.
Q ©Oh, yss, I bsliave vou ars not, What is your ossupation?
A Blacksmithing.

Q@ Will voun state to the court whether or not you use carbolic
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acid as a common household renmedy at vour hoise?

A I Ao, ves, sir, I keap it thars at hone, I used 1t
thers last night and for tha last sevaral nightss I uss it on ny
hands for chayped hands, It is good for that, and Tor sorses of
any kKinde I use 1t in that way. We alwavs keep 14 at the house as
far as I know, and I recommend it for different things -- for
gores on horses that I wonld ses about the shod —- horsges that I
would gee raw-like whsere ths eollar binds thelr shoulders, and X
would racommend to get that and wash with 1%, 1t would ba good.

Q@ Stats whethsr or not, from vour obssrvation, 1t is a common
housshold remedy among ths farmers in the commnity whers vou live?

A As far as I know 1t 1is; ves, sir,

Witness was told to stand aside,

Fe. C. ROLSTON, dnly sworn on behalf of dsfendant, testifisd
as follows:-
Q@ Squirs Rolston, vou are a farmer of Roekingham eounty are

you?
A Yes, sir,

Q You live near Davion, I bslieve?
A Yes, sir,

Q@ Do vou kes®y earboliz acid on your premises and nse 1t as a
household remedy?

A Yes, sir; rarely without 1it.
Q@ You say that vou are nsver without 1t?

A Rarely without it.

CROSS-EXAMINATION,

XQ How do vou uses 1it?
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A We ragardi it as a remedy for soras, 8sbecially among
stock. If any stoek gets hurt :-- stock or any thing 1ike that —-
when the veterinary comes t0 sss ns that is ons of the Tirst things
he wants. He tells us to maks a solution of earbolic acid.

X The vetarinary nmakes a solution of carbolie acid, Do vou
apply 1t extsrnalliy?

A Yes, sir. And we use it some as a disinfectant.

XQ You have used 1t as a remedy for hopg diseases and about
shicken housas, %c.?

A That is one of the things that my wife thinks we
could not do without,

THE COURT: Yon put it in whitewash to whitewash chicken coops?

A Put it in the water to wash thas chickens.

XQ Do you, or not, know that it is a rsmedy in very common
use among the farmers of Rockingham county?

A I think so. I hear ny neighbors speak of 1t; and in
canses whers stock gets hard, one of thse first things the vetsrinary
gpeaks of doing 1is to make a solution of carbolic acid.

XQ Is it not a fact, Squire Rolston, that there are many
neighborhoods in Hoekingham county remote from drug stores?

A Yes, sir, a mumber of them.

e GUIGON: There are a great many commmnities in the county

remote Trom vhvsicsians?

B e

A Yes, sir,
HR. CONRAD; And a good many ars rsmote from bar-rooms?
A Yas, sir,

Witneas wae told to stand aside,







(John W.Lisksey, ) s i

JOHN ¥. LISKEY, sworn on behalf of tha dafendant, tnstified

a8 Follows:

Q Yon are a farmer of Roakingham county?
A Yes, sir,

Q@ Do you uss carbolic asid on vour Ddremises?
A Yes, sir,

Q Do vou know whether 1t is a common housshold remedy in
Rockingham county?

A Yes, sir,.

Q Now, Mr, Liskay, vou =ay that vou rdo Xsep it on vour Dramises
as a1 comoon housshold remedy, and vou helieve it 18 a common
housshold ramedy amongst farmers in Rockingham sounty, generilly?

A Yss, sir,

Witness was told to stand gside.

MR, GUIGON: If your Honor 3pleass, we excedt 40 all of the
teatimony offsrsd by the dsfandant, and nove to strike 1¢ out as

immaterial and irrvelsvant.

MR. CONRAD: If ths aourt blaase, we would like to he at some
absolut= and dsfinite understanding as to -- as Mr, Guigon has

. d e i ———
Our undsrstanding 1s that *he svidence

_——

gaid -~ "whare we are at,"
is now closed, and that the aase will be argned by brisfs betwssn
this and the next term of the court.

Mite SIPE: Had we not batter have a little written stipvulation
in regard to the trial of this case.

THE COURT: I understand that the svldence now taken shall bhe

read at the next term as oral svidsnce deliversd on trial at that

B

.
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time.

Mite SIPYE: That is 1it.

Mite HARKIS: I have no objsction %o a stipulation, but I doubt
the advisablldty of 1stting the record show any thing mors than
that this avidenes was taken %0 be read at the naxt term of the
court. _

4

THE 0OURT: X thinkf}his 19 a2 mattsr of misdenmsanor, and-that-
you can make almost any azrasmsant with refarenss to it that you
could in a ecivil ease, The arpguments will bhe submitted 1n vaca-
tion and the eass 13 +n ha degided at the next term of the sourt
on the avidsnee now raducad to writing, whioh will then bs consider-
ed as vroduced orally in court, and thers will bs nothlng for the
court +o Ao axeapt to declare its judgment. |

Hi, CONRAD: T undsrstand that these gentlsmen have submitted
a motion to strike ont the svidence, and we sxuect vou to suhmis
arguments in writing, first, and we will raply.

MR, B3IPE: #io vou undsrstand that we ara to close?

MR, CONRAD: Oh, vas, That 1s all right,

' @ TS i
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" "An sct to amend and reenact Sections

IN THE CIRCUIT COURT OF ROCKINGHAM COUNTY, VIRGINIA.

® S % &% s B BRSNS e

:
COMMONWEALTH :
o “ N '

A, D, BERTRAM

. ; NOTE FOR THE COI

H
COMMONWEALTH 3
8. L
THOS. P. YAGER :
:

In replying to the note filed by the learned ocoun=
g8l for the defendants in these cases, it would seem desira-
ble to clarify the situation somewhat by refarence to the
various statutes regarding pharmacy matters, which have been
passed from time to time, and by glving their tltles in pro-
por sequence, 28 follows:

FIRST: March 3rd, 1836, Acts 1885=88, p. 405

"An act to incorporate the Virginia
Pharmaceutical Association, and to regu-
1ate the practice of pharmacy, and to
guard the sale of polsons in the State
of Virginia."

This is the original Act constituting the State Board of

Pharmacy, presoribing ite rights and dutles, formulating
rules for its guidance, and for the regulation of the prac-

i e

tice of pharmacy in the St
PE L e ,
This Act wag incorporated int

78. I

SEGOND:  May 6th, 1887, Acts of 1887, p. 210,

\ 6 and 12 of an act approved Mareh 3, - -,

1886, entitled an sct to incorporate |
\ the Virginiea Pharmaceutical Association,’
| and to regulate the practice of pharmacy
1 and to guard the sale of poisons in the

State of Virginia."
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| The amendments contained in this Act simply extend the time '—ﬁ

I for registration. Thie Act having been approved subseguent
-

{ to the 16th day of March, 1837, was not inserted in the Code .
of 1887, and the Code not having been at that time published, ;5

{ .H

” the amendments had, of necessity, reference to the sections

| - of the original Act, rather than to the sectiona of the

3

Code. (See preface of the Revisors, p. V. See also Chapter il
206, Code of 1887, Sections 4202 and 4203.) i

THIRD: March 5th, 1894, Acts 1893-94, p. 715, )

| "An Act to smend and re-enact Sections L

1756, 1757, 1758, 1789, 1760, 1781, 1762, v, |
| 1763, 1764, 1765 and 1788 of Chapter 78

of the Code of Virginila, in relation to
| the practice of pharmacy, as amended by
an act approved May 6, 1887, sntitled
an act to amend and re-snact Sections
68 and 12 of an act approved March 3, .
1886, entitled an act to ilncorporate the '
Virginia Pharmaceutical Association, and

to regulate the practice of pharmacy,

and to guard the sale of poisons in the

State of Virginia."

H This Act contains radical changes in the pharmacy law as |
 originally enacted, March 3rd, 1886, (No. 1 ante), xmdxikx
tnearpEratRd xR KRR xERdnx XX IRRXXABXLRARLRY X AX
FOURTH: March 2, 1898, Acts of 1897-98, p. 686,
"An Act to amend and re-enact Section
1759 of the Code of Virginia, in rela- |
tion to the practice of pharmacy, as

amended and re-enacted by an act approv—I
ed March 5th, 1894."

Thi : ect ' to the registration
This Act simply amends Section 1759 as to mg,re&sﬁ

of physiciane practicing in rural districts, &c., removing
' the requirement of five years experience, and adding the

provision that such registration shall be effective only

so long as there is no registered pharmaclst in such town,

There are a few slight verbal and immaterial changaa,-evidenﬁ-

ly accidental, and having no bearing upon this case.
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FIFTH: March 5th, 1900, Acts of 1899-1900,p.825,
"An Act to amend and re-enact Section
1759 of the Code of Virginia, in rela-
tion to the practice of pharmacy, as
amended and re~cnacted by an Act ap-
proved March 2nd, 1898, entitled an act
to amend and re-enact Section 1759 of ﬂ
the Code of Virginia in relation to the
practice of pharmacy, as amended and re-
enacted by an act Approved March 5th,

’ 1894."
?] - This Act amends Section 1759 by again prescribing five yeare
; \ experience as necessary to a practicling physician desiring
registration in rural districts and towns having a popula=
tion of fifteen hundred or less, and by eliminating the
qualification "so long as there 1s no registered pharmacist
| in said town". It also contains a provision specifically
‘gw permitting any retall druggist or drug company or their

enmployees to sell, compound, dispense or manufacture in the

regular course of business any patent or proprietary medicines,

&c.

SIXTH: February 16th, 1901, Acts of Extra Session
1901, p. 338,

1 "An Act to require the Board of Pharmacy
j: of Virginia to regicster as pharmacists
Al certain parties who failed to avail them-

- gelves of the requirements of the act
of March 3, 1888, as amended by the act
of March 3, 1887, and to permit such
persons so registered to practice pharma-
¢y in the State of Virginia as reglstered
pharmacists and without examination."

This is an independent act, requiring the registration of
certain parties who shall apply on or beforse July 1, 1901,

and not later, and has no bearing on this case,

W SEVENTH:  March 6th, 1903, Acts of 1902-3-4,p.71,
"An Aot to amend and re-enact Section
| 1759 of the Code of Virginia, in rela-
tion to the practice of pharmacy, as
' V amended and re-enacted by an act approv-
| ed March 5th, 1900, entitled an act to
amend & re-enact Section 1759 of the Code of
Virginia in relation to the practice of
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| pharmacy, as amended and re-enacted by

act approved March 2, 1898, entitled an
act to amend and re-snact Section 1759 of
the Code of Virginia, in relation to the
practice of pharmacy, as amended and re-
enacted by act approved March 5, 1894."

, This Act amends Section 1759 again as to the right of a
practicing physician to be registered without examination
in rural districts and in towns having a population of
fifteen hundred or less, and prescribing that such physicians
shall be regularly licensed, in place of the section as pre-
viously amended, March 5, 1900, that sush physicians shall
be recognized by the Medical Society of Virginia., It also

| again removes the requirement of five years experisnce as

. a practicing physician.

EIGHTH: March 1l4th, 1904, Acts of Extra Session
"An Act to amend and re-enact Section
17684 of the Code of Virginia, as amend-
ed by an act approved March 5th, 1894,
relating to the practice of pharmacy."”
This Act was plainly intended to amend Section 1763 of the

Cecde, commonly known as the "poison section", and not 1764,

known as the "adulteration section". The Act is not artisti-
cally drafted, but it is manifest that it was the intention |
of the draftsman and of the Legislature by the passage of .'
the Act to amend the poison section (No. 1763), only in three 1

particulars--- first, to presocribe more severe regulation

of the sale of morphine and its preparations, and, second,
to rigidly control, and practically prohiblt the sale of
cocaine, and, third, to prevent furnishing of any drug to

- an habitue. It has no bearing upon the subject matter con-

!
I

- tained in Section 1764 of the Code, which prohibits the

adulteration of food and druge. It is at least an open
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quostion whether the original poilson section (No. 1763) re-
mains in full force and virtue, or whether it has been super-
geded by Section 1784, as amended in this Act of March 14th,

1904, and likewise concerning the sale of polsons, and also

her the original Section 1764, pertaining to adultera-
tione has been repealed by the unfortunate muddle brought
about by the manifest misnomer of the section sought to be
amended,

All the Acte hereinbefore referred to may be dis-
missed from consideration as immaterial in this case, ex-
cept the original Act of March 3rd, 1888 (No. 1 ante); chapt-
er 78 of the Code, in which the various provisions of this
Act are embodied; the general amending Act of March 5th,
1804 (No, 3 ante); the Act of March 5th, 1903 (No. 7 ante)
and the Act of March l4th, 1904, amending the poison Sec-
tion (No. 8 ante). It is suggested that the attention of
the Court may be exclusively given to these Acts, and also
to Sections 1785 and 1766, nelther of which has been amended
since the Act of March 5th, 1894.

Are the original Act, Chapter 78 of the Code,v-
the several amendatory Acts, or either of
-fhﬂn,regugnunt to Article 4, Section 52 of

the Gonstitution?

It will be observed that the original Act was en-

titled "An Act to incorporate the Virginia Pharmaceutical
Association, and to regulate the practice of pharmacy, and

to guard the sale of poisons in the State of Virginia";

that the general amending Act of March 5th, 1894, was entitled
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an het to amend and ree-cnact certain sections by number of
"Chapter 78 of the Code of Virginia in relation to the prac-
tice of pharmacy as amended" &c.; that Chapter 78 of the
Code is entitled "Regulating the practice of Pharmacy";

that the Act of March 5th, 1903, amended and re~onacted
Sections 17659 of the Code.

The purposs of all these Aote 1s manifest. It was
to regulate the compounding, dispensing and sale of drugs
and medicines, and especially of poisons, the use of which
is particularly dangerous to the health of the public, and
to that end all of these various provisions tend. There is
no incongruity in the obj}ects sought to be accomplished by
this Statute; they vary in detail, but the general purpose
is single, and the things authorized to be done or prohibit-
ed may be fairly regarded as in furtherance of the object
expressed in the title. The subjects embraced in the Statute,
whether speclfied in the title or not, have the most natural
and intimate connection and correlation with each other, and
are all germane to the general purpose of the Legislature,
Where thie is the case, the authorities in Virginia, and al=-
most without exception in every jJurisdiction, agree that the
prohibition of the Constitution does not apply.

In the one case cited by the learned counsel for
the defendants, Board of Supervisors of Henrico County vs,
McGruder, 84 Va. p. 828, the Act in question provided-

"The late treasurer of Henrico County be allowed

until the 1lst day of February, 1885, to make his

supplementary returnas of delinguent taxes for the
years" &o.,

and it was held to be unconstitutional because the object of the
Act was not embraced in its title, and because the title

in
and the body of the Act are,irreconcilable conflioct; the

title being "An Act to allow further time for the treasurer

|
/
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of Henrico County to make returns of delinquent taxes",

The manifest conflict was that the title to the Act referred

to the "treasurer", and the body of the Act referred to the
” "late treasurer", and also because the title referred to

"returns of delinquent taxes", and the body of the Act re-

ferred to "supplementary returns of delinquent taxes™, which .
was not permitted by the general law, y

In marked distinction to this decision, is a very

full 1line of cases in Virginia, of whigh only a few will be

briefly cited, as follows: ”ﬁ?
' = |

In the case of Morriss vs, Virginia Imnsurance Co., '?

86 Va, pp. 588 and especially 595, it was held that an Kct *J

entitled "an Act to enlarge the jurisdiction of the Hustings
Court" &c., and which in the body of the Act enlarged the

” powers of the Judge of the Hustings Court, in addition to
extending the Jurisdiction of the court, was not repugnant

to the provisicn of the Constitution in question.

See also Powell ve. Supervisors of Brunswick Coun- E
ty, 88 Va, pp. 713 and 714, in which the court uses the fol-
lowing emphatic languages

"To require every end and every means necessary or U
conveniont for the accomplishment of the gsneral .
object, to be provided for by a separate act, re- |1
lating to that alone, would not only be unreasonabls, |
but would actually render legislation impossible,

PR R I R R R N N T
The generality of a title is no objection to it,

” 80 long as 1t is not made a cover for legislation
incongruous in itself, and which, by no fair in-
tendment, can be considered as having a necessary
or proper comnection,”

See also Ingles vs. Straus, 91 Va.,, pp. 209 and 216.
The attention of the Court is especially called
to Iverson Brown's case, 91 Va,, pp. 762 and 772 at seq., ]

which seems particularly applicable to the cases at bar, '{

'_'_‘:-_-‘l,"'
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' ag it stends absolutely on all fours with them, and is con- .
clusive of the constitutional objections raised by the defen-
dante, In this case, Judge Riely in delivering the opinion
of the Court saysi

" "On the other hand it (referring to Article 5,

| Section 15 of the Constituiion of 1869, which
is identical in terms with Article 4, Section 4
52 of the present Constitution) was not intended J
tc obstruct honest legislation, or to prevent ‘
the incorporation into a single act of the en- |
tire statutory law upon one general subject. J
It was not designed to embarrass legislation by
compelling the multiplication of laws by the 1
passage of separate acte on a single eubject.
Although the act or statute authorizes many
things of a diverse nature to be done, the
title will be pufficient if the things suthorized
may be falrly regarded as in furtherance of the
object expressed in the title. It is therefore
to be libersally construed and treated, so as to
uphold the law, if practicable", citing numbeous
cases,

In the syllabus on pp. 762 and 763 will be found

, a condendation of the very able and exhaustive opinhon on

the points involved in the cases at bar, as followss

"The title of en act will be sufficient, within
the meaning of Sec¢., 18, Art, V of the Constituticen,
if the thinges authorized to be done, though of a
diverse nature, may be falrly regarded as in
furtherance of the object expressed in the title.
All that 1e required is that the subjects embraced
in the statute, but not specified in the title,

be congruocue and have natural connection with or
be germane toc the subject expresesed in the title.
And the Constitution ies to be liberally construed
so as to uphold the law, if practicable."

"If an act of Assembly has been amended, 1t is
, unnecessary to enquire whether the title of the
amendatory act would, of itself, be sufficlent;
0 it is enough if the title of the original act
is sufficient to embrace the matters contained
in the amendatory act."

"Where a prior asct of Assembly has been substantisl -
ly incorporated into the Code, and some of these
provisions of the Code are amended and re-enacted,
others repealed, and new sections added to that !
chapter by a subsequent act of Assembly, the title

of which refers to the numbers of the sections

amended or repealed, and the number and subject

of the chapter, and the amendment and new sections

are germane to the title of the original act, the
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following

Ashby, 93 Va., p. 667, it was held that "section 3 of the

title of the smendatory act is a sufficlent come~ |
pliance with Sec. 18, Art. V. of the Constitution.”

"Sec, 15, Art. V. of the Comstitution of the State
hae no application to amendments of the Code; and
in amending and re-enacting or repealing any part
of the Code or adding thereto, it is not necessary
to do more (if so much) than refer to the proper
chapter and section thereof to be amended, or re-
pealed, or added to, and adopt and express in the
title cof the amendatory act the number and sub-
ject of such chapter, if the provision of such .
amendment by re-enactment or by additional section a
or sections is germane to the subject of the ;‘

chapter,”
In concluding this opinion the Court used the
impressive language! |

"Every daw enacted by the legislature is persumed
to be in conformity with the Constitution, until s
the contrary is shown, and it devolves on him who £
alleges its invalidity to show it. It is a grave ¥
responsibility for a2 court or judge to pronounce s
a solemn and deliberate act of the sovereign law-
meking power unconstitutional and veoid. It should
never be done in a doubtful case, and especlally
where no great principle of liberty or the security
of property 'enshrined in the Constitution of the
United States and repeated in that of the State'

is involved, but only some rule cf legislative ac-
tion. When it i1s decne, the conflict between the
Constitution and the law must be clear and palpable, '
To doubt is to affirm the validity of the law," I

In the case of the Prison Association of Va. vs,

Act in question which gives to the Circult Ccurt of the City f

of Richmond exclusive jurisdiction of all habeas corpus and

other proceedings to teet the right of the Assoclation to 2

retain custody of minors committed", &c. is not broader

than the title of the act, which is "An act in relation to
the commitment of minora te the Prison Association of Vir-

ginia and their custody."

was held that "an act the title of which is 'An Act to

provide a new charter for the Iron Belt Building and Loan

Association' is not unconstitutional on the ground that itse

In Bosang ve. Building Assc., 98 Va,, p. 119, it

»

4
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title embraced more than one object, or that the title wes
broader than the act, in so far as it validates contracts
previously made by such ssscciation which were usurious when
mede. The provision is germene to the title, and in further-
ance of the object expressed in the title. This is all

that is required. The Constitution is to be liberally con=-
strued, so as to uphold the law, if practicable."

See also Trehy, Clerk, vs. Marye, 100 Va., p. 40.

In Whitlock vs. Hawkins, 105 Va., p. 242, decided
only last fall, in which Keith, President, delivered the
opinion of the court, this subject 1s considered exhaustive-
ly, with elaborate references to previous leading cases,
whioch have been cited supra, and this latest deliveranée
of the Court would seem to be absolutely conclusive,

In addition to this long line of authorities, the
attention of the Court is respectfully called to the very
able and comprehencive nete to the case of Lewlis va., Dunne
(cal.), 556 L. R. A., p. 83 et seq., bearing more particularly
upon similar constitutional provisions as spplied to codifi-
cations and amendments thereto.

See also Hurst's notes on the New Constitution of

Virginia, p. 48, and 1at Va., Law Register, p. 119.
CONSTITUTIONALITY OF THE STATUTE PRESUMED.

‘Bvery statute is presumed to be constitutional,

and the Constitution itself must be liberally construed so

‘as to uphold the law, if possible. "As to matters not ceded

to the Federsl Government, the legislative powers of the
Ganeral Assembly are without limit, except so far as re-

strictions are imposed by the Constitution of the State

in expressed terms or by strong implicetion. The State

L4
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“

Constitution is a restraining instrument only, and every

presumption is made in favor of the constitutionality of a

State statute., No stronger presumption is known to the law.

In order to warrant the courts to declare a State statute
’anonnstitntional, the infraction must be clear and palpable."
‘hitlock ve. Haﬂ‘kina, 105 Va., pc 2420

Button vs. State Corporation Commission, 105 Ve.,

See also quotation from the opinion of the Court
in Brown's case, 91 Va,, to be found on p. 9 ante.
See slso National Council ve. State Council, 104 Va,

PP. 197 and 202,

AS TO OLASS LEGISLATICN.

See Va. Dev, Co., et 2l., vs. Crozer Iron Co, ot ala.,
"90 Ve.,pP. 126 and 129 et seq., in which the Oourt held,
following a long iine of cases cited, that in construeing
the l4th amendment, end particularly its provision that no
citizen shall be deprived of an equal protection of the laws,
"It is no objection to the statute that it 1s special, if all

persons gubJect to it are treated alike under the same con=-
ditions".
See aleo Christy ve. Elliott, 1 L., R, A,, N, S,.,
|Ps. 2185,
‘ Seo also Ex parte 0'Feil, 5 L. R. A., N. S, P.563.

"When the calling or profession or business is attended
with danger, or requires a certain degree of scientific know-

ledge upon which others must rely, then legislation properly

steps in and imposes conditions upon its execution."
Minneapolis & St. L. R. Co. vs. Beckwith, 129 U. S. 1
P. 29, cited in Christy ve. Elllott supra, |



208 ,q .8V 301 ,anitdwsl .av dooldliW

eV B0I ,moluntomol moffotogiol SfalE .av oodivd

dns00D 9 Y0 aolnlao a? moxT mnllatoup osla ced
o8na @ .q no bawot eod of .4V 1§ sas0 m'awotd
Y ML Iiorwol odsd8 .oy [logaooD [oamolis¥ oalse o83

202 bhpee v{“_[ ';-fq

l‘“_.‘-- Sanla, . b

| kol ol dozowm o paa 2o # b AL @0, .5V OF
anktstrrianon sl 2242 Dbotle senas Yo onil snol. 2 salnsd lox

on 883 molaivory ad? vivelgolitng Brs ,Soomboosme A380 sl
Jawsl edd %0 molioetord feupe na o bevinged ef [fefn mesddto
Lis 3t ,Ialseqs at 1t sadi otutsts st of moidsaldo am ek 31
=00 Smon M3 TeR sNils Dojearts st &I of Jos{dim WnOLTeg
Mapokdth

pe oM ..A A o 1 .'JJDI.JIS «2Y '.:J=:£":-‘f‘3 osfs 568

P . T . ¥ 1 | Tt . 8 "
a2l u =% - ant sFt » g R aJ 1=t b 4L} t_\l,[,' &bl

Y ] palaud 1o aolagelalg B bl . L
4 Ni 3, e S5 j».:‘lar‘:_;ﬁw emaa_ﬂ

e &

P '-'E.'.' ]

perd nitEdmeton Yo sa-meb ‘nlsiwee o matlopes 1o vemnab 8 bw
vitoagotg moidalainel medd . ylot Sscm avefleo doliw nogu eghal
" moldzoexe adl aoqu anoldliboes aoscqgmd bae nf agedes

«2 .U 88L  firwicefl ,av 00 A I 12 4 ailognomiy

oMiqum SSolffE .=v wlolwil at besls 08 .9




o

ﬁ/

i

It 1s respectfully submitted that in the light of
all these suthorities the objection of the defendants that
the act under which they are prosecuted is repugnant to the
Constitution of the United States, or of the State of Vire
ginla, is shown to be completely without foundation, and

must be disregarded.

THE _FACTS.

The testimony against each of theseé defendants is
practically 1danticai so far as concerns the coffence charged
against them.

In each case carbolic ascid was bought from the
defendant'e store, and delivered to the purchaser in a
small bettle filled upon the premises. In neither case was
it ascertained upon due enquiry aes required by Section 1764,
or Section 1763, that the purchsser was aware of the peison=-
cus nature of the carbolic acid, and that it was to be used
for a legitimate purpose; and in neither case was the bottle
labelled with the "neame and place of business of the seller
and in addition thereto, at least two of the most readily
obtainable effective antidotes to such poisonous article",
as required by the first paragraph of this Section.

In Bertram's case the requirement of the same
paragraph that the bottle should be labelled with the name
of the article and the word "Poison", wes partially complied
with by pasting on it a label bearing in ink the words
"Car. Acid. Poison", while in Yager's cese no label what-
ever was affixed to the bottle by the seller.

Mr, Jas, L. Avis, the President of the Board of

Pharmacy of Virginia, and a pharmacist of prominence and

I
l
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long experience, testified that neither defendsnt was regis-
tered under the act; that the bottles shown in the evidence

teo have been purchased under the conditions named from the

cheap and orior grade, more dangaruua even than the pure
article; and finally that carbolic acld wae not a domestic
or proprietary medicine, but was on the contrary a deadly .
poison. Several witnesses,mot druggists or experts, but
farmers, merchants and mechanics, testified that carbolic
eocid was a domestic "remedy" frequently used by them and
their neighbore for purposes of disinfection and the like, |
and occasionally, when diluted, as a wash for wounded or

injured animale, and that it was kept by many retail deslers,

It is respectfully submitted that defendants are
guilty of violating the provisione of the poison section
whether that be Secticn 1763 or Section 1764, The compiler
of Pollard's Code has seen fit to comstrue the Act of
Agsembly of March 14th, 1904 (No. 8 ante, g. v.) as enacting
e new poison section and repealing by implication and nec-
essary consequence the adulteration section formerly numbered
1 the Code of 1887, and has placed the two poison |

1 the new, oppoeite each other at pages

926 and 927 of his work, for convenience of comparison and

selection, no doubt. It would seem, as before euggested,
thet the numbering wae but a clerical error and that the new
section should be considered as an amendment and re-enact-

ment of the old, leaving the adulteration section as before,
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but whatever conclusion the Courts may reach as to the pur-
pose of the General Asscembly in thie regard, at least it ie
cortain that one or the other of the poison sections is now
in force and effect, and was at the time of the commission

far as these proesecutione are concerned, it is immateriasl

of the offences charged against these defendante, and

which is the present law, The provisione 2s to carboliec
acid, contained in the first and fourth paragraph of each,
are ldentical. Any violation of the poison section, which-
ever be now in force, is a grave menace to the lives and
health of the community, and the Statute should be strictly

construed and rigidly enforced.

"Tn one sense, every law imposing a penalty or
forfeiture may be deemed a penal law; in another
sense, such laws are oféén deemed, and truly
deserve to be called, remedial. The judge was,
therefore, strictly accurate, when he stated that
'it must not be understcod that every law which
imposes & penalty is, therefore, legally speak=
ing, a2 penal law, that is, a law which is to be
construed with great strictnese in favor of the
defendant. Laws enacted for the prevention of
fraud, for the suppression of a public wrong,

or to effect a public good, are not, in the
strict sense, penal acts, although they may in-
flict o penalty for ¥iolating them.' "

Mr. Justice Story, in Taylor vs. United 8tates,
3rd Howard, p. 210,

According to the learned counsel for the defen-

dants, the only object of the act in gquestion is "to regulate

the practice of pharmacy", and they add that the act is not
"designed to protect the public health". "Thie is plainly

apparent®, they say, "upon the most cursory reading of

Section 1764, which applies solely to persons 'having authori-

ty to retall or dispense medicines or poisons'. This law
has no applicetion to any other persone than those having

asuthority tc sell or dispense medicines."

—
o

_—
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not be lawful for any person, having authority to sell or

The inspection glven by counsel to the act general=-
ly and to Section 1764 in particular, must have been cursory ‘*
indeed, to have left such impressions, for the entire
Chapter 78 "Regulating the practice of Pharmacy$ is con-
tained under "Title 24" of the Code, entitled "The Public
Health", which also includes spparate chapters conerning
contagioue or infectious diseases, regulating the practice
of medicine and surgery, the professional nursing of the
sick, the practice of dentistry, and the procuring and dis=-
tribution of dead bodiee for the promotion of medical science;
and each of the fifty-two pages comprised under that title
containg at its head the words "Public Health" in capital
letters! Counsel are likewisgs in error in saying that
"This law-fSection 1764) has no application to any other
persons than those having autheority to sell or dispenss
medicimes," It is true that the section begins, "It shall |
dispense medicines or poisons, to retail, except" &c., &c.,
but it 1s worthyof note that the prohibitions throughout the

reaminder of the section are invariably to "any person",

without any qualification whatever. It is hard to believe ‘
that counsel would seriously contend for such construction
a8 would exact of persone Rhaving authority to sell or dis=-

penee medicines or poisons" the strictest observance of all

the many and rigid safe-guards thrown by this Section around

3
the sale of polsons, and yet would permit their free and un=- h| . '
traemmelled esle by all othere,- thse ignorant and inexperienced,

as well as by the cautious and trained, and to the evil dis- 'i
posed as well as to the prudent and kindly. Such construct- »
ion would be to scatter death and sorrow throughout the land. [

It is too monstrous for serious consideration.
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These defendants have sold carbolic aeid without
the labels pequired by the firet paragrsph of the poison
sectlon, and thus they hsve violated the law and incurred
the prescribed punishment. But they have also violated
the fourth paragraph of the same Section, for they have
s0ld a poison enumerated in Schedule "B" without the pre-

scribed enquiry whether the purchaser was aware of its
poiscnous nature and without his assurance that it was to be
used for & legltimate purpcse. Thers is nc dispute about rj
the facte,= they are uncontradicted; the exemptions to mer-
chants contained in Section 1765 do not apply to the poison
section, whether it be No. 1763 or No. 1764, nor whether
carbolic acid be or be not a domestic medicine. No strained
conaﬁruction can be appealed to for even a possibility of
escape; the prohibition is to "any person". It has been
disregarded and the penalty has been incurred. That penalty
as affized by Section 1766 is-

(A) "A fine of not less then ten nor more than
one hundred dollars", or

(B) "A fine of not less than ten nor more than
one hundred dollare, or imprisonment not
exceeding thirty dayes or both",
according to the construction which the Court may place upon
Section 1766 in connection with the amending act of March

l4th, 19204,

We respectfully renew the suggestion that it was
the plain purpose of the Legleslature to amend the poison
Section 1763, and that the penalty prescribed by Section

1766 for violation of Section 1763 i1s the lawful penalty

appropriate to the cases at bar,
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DEFENDANTS HAVE ALSQ VIOLATED SECTION 1759,
as amended by the Act of March 5, 1903,

(No. 7 ante,)

That portion of this section as amended applicable
to the cases at bar ie as follows:

"And it ehall not be lawful for any person to

engage in the business or ococupation of com-

pounding or dispensing medicines on prescrip-
tiona of physicians or otherwise, or to sell

at refsil any druge, chemlcale, poisons, or

pharmaceutical preparation within this State,

without firet obtaining a certificate of regis-
try as provided in thie chapter."

None 6f the exceptions or qualifications contained
in the section have any bearing or application to these
cases, and so the guilt or innocence of the defendants of
the charge of violating this section must be determined by
careful considerstion of the langusge quoted, in conjunction
with the exemption of merchants in certain cases, as set out
in Section 1766, and the penalty prescribed in the first
paragraph of Section 1766.

It ie submitted that the facts proven against
each of the defendants clearly show the wviolation of Sec~
tion 1759. Each defendant wag proven to have eold and dis-
pensed as a matter of course, and without comment, a certain
drug, medicine or chemical, which was at the same time a
deadly poison, to=-wit- carbolic acid, and each defendant 1is
shown hot to have been provided with a certificate of
registry as required in the chapter, It is true that only
one sale was proven to have bqen made by each defendant,
but the circumstances surrou;;:this sale, and the testimony
introduced by the defendants themselves as to the general

practice of retall dealers in their neighborhood, would seem
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cenclusive that the defendants were actually engaged"in
the business or.occupation of compounding or dispensing
medicines on prescriptions of physicians or otherwise".
But should there be any doubt in the mind of the Court
whether the acts proven were within the prohibition just
reclted, at least it is andiaputdble that the testimony
showed that the defendants did sell at retail a drug, chenmi-
cal or poison called carbolic acid in violation of the dis-
tinct provision of the statute that "it shall not be lawful
for any person to engage in", &c., &c. # % = * # = or to
sell at retail any drugg, chemicale, poisons or pharmaceuti-
cal preparations within this State, without first obtaining
a certificate® &. The violation, therefore, Qf'one at
least of the prohibitions of this section, if not both, ie
certain, and it only remains to enquire if the defendants
come within the exceptions of Section 1765. This sectlion
provides that "none of the provisions of this chapter, ex-
cept those contained in Sectiongl763 and 1764 (the original
poison and adulteration seotionﬁ,Which have been fully
considered hereinbefore) shall prevent the aalelby mer-
chant%yof guinine" &c., &c. # # # # % # and such other
domestic and proprietary medicinee as are usually kept by
retall dealers". If carbolic acid comes properly and truly
within the terms "such other domestic and propristary
medicines as are usually kept by retail dealées", the
defendante have not vialateé Section 1759. \
It is not claimed that carbolic acid is a pro-
prietary medicine, nor could such claim be maintained, but
it is urged by the learned counsel for the defendants that
it is af%omeatic medicinz, and they have sppealed for con-

firmation of that dictum to the testimony of the merchants,
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farmers and mechanice introduced by them upon the trial, It
is a remarkable fact that not one single witnese testified one
seingle time thet carbolic acid was af:iomeatic mediciae:’. The
extreme extent to which they went in their testimony was to

Lay that it wes a domestic remedy. It is confidently sug- t
'geatad to the Court, that even if thie testimony waes true,

the term "remedy®™ is so distinct from thet of medicine that

the testimony for the defendants in this particular could

be of no avall in their defense. A hot bath, the application
of electricity, the taking of physical culture and deep breath-
ing, the fashionable rest cure, and dozens of other remedies
could be mentionedfaupposad to be efficacious in the treat-
ment of diseases, but surely 1t would not be contended that
such remedies could be seriously considered, or even termed,
'medicineg within the plain intent and purview of thls Statute.
M The President of the Board of Pharmscy, an expert,
ﬁ man of long experience, snd a citizen of unblemished repute-
tion, has testified most emphatically that carbolic acid ie
not onI%:; domestic medicine or even a domestic remedy, but
that it 1s unequivocally a deadly poison. It might be urged
that by a preponderance in number of witneassee at least the
testimony of the defendants outweighed that of the Commonwealth
on thiaf%oint, but, fortunately, the very Statute itself
leaves no doubt what carbolic acld is, for it i1s included in

‘ list of poisons in Schedule "B", Section 1763 2;1 1764,
whichever may be considerad as now valid. So clearly did the
law making power consider carbolic scid to be a poison, and a
deadly amixdamgsrems poisjon, that it mxm incorporated it among
the 1ist of such poisons in ¥Ab/section f£illed by the most

stringent safe-guards thrown around the use of the druge and

poisons mentioned therein. The supreme lew making power of

-LJ
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! the State has declared that carbolic acid is a poison, and
A
“ ie not a domestic medicine, and no testimony however strong

will be heard to contradict that deoclaration.

The f'irset paragraph of Sec. 1766 prescribee "That
”an’ person violating the provisions of 1759 of this chapter, “.__

shall be deemed guilty of a misdemeanor, and upon conviotion

thereof, shall be fined not lees than ten dollars nor more

than one hundred dollars, and each day that the said pro- ‘
Vg viaionﬁ;or any of them, are violated, shall constitute a J

f separate and distinct offence," This language may be crude

o

| and awkard as applied to the offence under consideration,

but it is plain and decided. It admits of no doubt, and

though a person found guilty of more than one sale on the

el

same day, similar to those under consideration, might not
be punished under the Statute for more than one offence
” each day, yet to that extaﬁﬂjzha punishment prescribed is

clear and definite,

| It is contended for the defendants, among the many

in violation of Article 4, Section 63 of the Constitution,
which prohibits the enactment by the General Aseembly of
any local, special or private law for the punishment of
crime, and the leammed counsel urge in mwupport of this con-

# ‘tention the language of the concluding paragraph of Section

17668 that "in all prosecutions under this chapter, the

Board of Pharmacy of the State of Virginia shall be constituted
the informer, and one-half of the fines imposed by this sec=-
tion eshall go to bhe Board of Pharmacy, and the other half

o
objections fouﬂ&to the Statute under discussion, that it is TH
|
l
:
4f

to the Commonwealth". It is surprising that immediately

—
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following the very plain language guoted from the Statute,
counsel should suggest that this "Board of Pharmacy of the
State of Virginia™, as it is termed throughout the Statute,
is a "separate, special set of men", "a corporation®, and

that they are "constituted the sole prosecutors in any

epecial or particular class of offences under a special law

to the exclusion of the general poltce power of the state
and the public generally"y

The further suggestion 1ls quite as startling, teo
the effect that "™ no authority can be found in support of
the proposition that exclusive power to initlete and pro-
secute crimes may be vested in a corporation such as the

Board of Pharmeacy®". Again it might be intimated that

counsel have given b@t\a cursory examination to the Statute,

devoting more attention probably to the search for consti-
tutional objections.,

In answer to this remarkable conclusion of the
brief filed by the learned counsel for the defendants, it
is sufficient to refer the Court to the first paragraph of
Section 1765, oonstitutiqsg“The Board of Pharmacy of the
State of Virginie®™, as a State body,= not it will be ob-
served, a corporation, end to the first paragraph of Sec,
1787, requiring the Board "to examine into all cases of

abuse, fraud, adulteration, substitution or malpractice,

and report all vioclations of the provisions of this chaptler

to the Commonwealth's Attorney of the county or corporation

in which they occur, who shall investigate and prosecute

the same when brought to his attention"™., Many of the

cases already cited hereinbefore show beyond peradventure
that the Statute in question 1s sssentially of a public
nature, seeking to prevent offencef against public health

and safety,

l
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\ The attention of the Oourt would not be asked |
|

to matters of a personal nature were not the injustice |
sought to be done to the honored President of the Board of

£ Virginia in the brief filed by the distinguished

Pharmacy

Zreve.
¥

%@uﬁawa-uﬁérga'%ﬁﬁivﬁﬁy'krﬁai&aﬁijaf‘fha“ﬁosrd has shown by |
his own testimony that he was gullty of distinct violationa
| of the very provisions of the statute under comsideration, \
. and under substantially the same circumstances as are dis-

closed in these cases. That is a serious charge, and one

absolutely without warrant in fact or in the testimony, in ‘
either case, The attention of the Court is asked to Mr,

Avis' testimony in full, and it is respectfully submitted

| not only that he failed to show the prejudice with which
he 1s charged in this brief for the defendants, but that

rence to pp. 18 and 19 of the testimony in the Bertram
case, and p. 17 in the Yager case, it will be seen that the
‘ witness distinctly stated in response to a question asked

by counsel for the defendants, that he dld in svery reaspect
\ comply with the law in such matters. In no other part of l
H the testimony of this witness, or of any other witness,

is there a single suggestion that the President of the Board
of Pharmacy has failed in the most minute particular to

| fully perform his dutiss unde

i It would almost seem necessary to apologise to

the Court for so voluminous a note of argument in a case |
apparently so unimportant, but it is hopwd, however, that ]
the Court will perceive the necessity felt by the repreaanta{

tives of the Commonwealth to give the very fullest

’ \
4 ) .. r .
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investigation to the many constitutional questions -mirszed}

and to endeavor, as far as possible, to aid the court in
its consideration of this beneficent S atute, upon the pr

the crimes of the lawless,.
Respectfully submitted,
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In ths Cirenit Court of Roskinshan county, Vi,

Commonw=41th
Vs ). Upon Appeal froum a Justice of the Peace,

Thomas P. Yager.

Transcripnt of the testimony given before Hon. T, H.
Haas, dJudge of said court, Friday, Pebruary 15th, 1907, pureuant to

agresment of Counsel,

fr— P Inde x.

N
Witnesses In Chief Croas-Exanmn, Re=Direct.

S. B. Strickler, 1 3
dJames L. Avis, 9 10 15
MOTION BY DEFENDANT'S

COUNSEL, 19
William H. Sipe, 18 20 23
A. H. Rhodes, 23
M. ¥. Flory, 24
E. C. Rolston, 25 25
John W. Liskey, 27

MOTION OF COMMONWEALTH'S
COUNSEL, %c. 27

STIPULATION AS TO TRIAL
OF GASE, 87,

Avrnearances:
H-- “{. BE‘E‘*I“{IE, Esq. 3 am
Messrs, Sive & Harris,, for Defdt.

Capt. A. B. Guigon,for State Rnard of Pharmacy, and
Geou N. Conrad; %mq., Atty. Tor Commmonwealth,
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commonwesalth

 Vs).  Upon appeal from a Justice of the Peace
AR o
Thomas P. Yager.

Transeript of the testimomy offered before Judge T. X.

Haas, Judge of said court, at the hearing on Priday, February 1l5th,
190%.

{ _ _, i .-':-i-*! 7_.__,.:.,;-‘.:, i _"f‘::'.-' Tor wme
Commonwealth; and Capt. A. B. Guigon,
Attorney for the Virginia Pharmaceutical
Association.

APPEARANCES: H. W. Bertram, Esq., and Msssrs, Sipe %
Harris, Attornevs for the defendant.

S. B. STRICKLER, being duly sworn on behalf of the Commonwsalth,
| testifisd as follows: X

Q Your name is S, B. Strickler?

i A Yes, sir,

Lot Mmsk 4 et bt ¢ ol )
] collage, in tr

[ A Yes, sir,
Q@ Mr. Strickler, state whether or not youn yurchased from Mr.

T. P. Yager's store, or of Mr. T. P. Yager, on the 1l4th day of
May, 1906, carbolic acid?

A I did.
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Q Have vou the vial in which the acid was delivered %o vou?
A Yes, sir., (Bottle produced andi handed to counsel. )

8 This vial has on it a label with this writing on it: "Thomas

:Li%ﬂm mﬁs m\'@wl
-t e 1'-1'

i "y, ﬁr: ‘meaning *ﬁa qnwa%mﬁaaw‘

nk Suter mean on this label?

| e Wﬁ‘t &933 ‘Bhe name of

Q@ The clerk in Mr., Yager's store?

A Yes, Bir.

e o

going to uses it for, or whether I knew any thing about the article,
or any thing about it.
Q@ You paid the eclerk for the qeid?
A Yes, sir,

Q And it was delivarad to vou there at lir. Yager's store by

this clerk of his, Frank Suter?
4 Yes, sir,

Q On the 1l4th day of last May?

A Yes, sir.

Q How mch did vou pay for this acid that you got of him?
A Five cents,
Q@ This 1label on here was 3 label attached by you after the
purchase?

A T¥es, 8ir.

Q@ And this writing on the label was made by you after the
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Q@ That is the identical bottle which was deliversd to vou?
Q@ And the sane contents that was delivered to vou at that

store?

CROSS-EXAMINATION BY MR. SIPE.

! XQ You say that the bottle was not labeled at all when it
was delivered to vou?
A ¥o, sir.

XQ Did vou requ=st that the hottle should be deliversd to
you without a label?

) A HD,‘ sir.

XQ Did vou see that bottle filled?

bottle?

. - : 0 05
X0 Did vou see him zet the eumpty bottle?
A I gave 1t to him,

XQ You supplied the bottle yvourself?

A Yes, sir.
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empty vial that you nad?
A Yes, sir.
XQ And you had no label on it?

XQ W 11, did you request : .
XQ Was any thing said at all about the label?

A -Ho, gir.

\ XQ What did vou say to ir. Suter when vou asked Tor this

some thing to that effect.
XQ Did you hand him the vial to £111°?
A When I found that he did not have one I gave him one
I had in my pocket.
XQ He had no empty vials about the store?

A He didn't have any handy anywhere.
XQ Did he say he dld not have any emvty vials?

A Indicated it in some way.

X@ He indicated that he Aid not have anv enmpty vials?

v

Il @ 9

(Q Then you would mot have cotten the carbolic acid if vou
had not prodiiced the vial yourself whieh you asked him to £ill from
a written pvackapge?
A I could not say that, becans: he may have found an
empty bottle.
XQ What was the size of the vessel out of which the carbolic

acid was poured into yvour vial.
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A I don't remember that,

XQ TFor what purposs did yvou make this purchase of ecarbolic
acida?

Objected to as being contrary to public policy;
. objection sustained and exeeption noted for
defendant.

XQ You have stated that you placed on this bottle this label:

XQ Yes, sir?

A ¥es, sdri
XQ What were vonr directions from the Roard of Pharmacy ——
But, first, were those dirsctions in writing?

Objected to as irrelevant; sustained, and excep—
tion noted for the defandant.

XQ You did have instruetions from the Board of Pharmacy
before going to this place; they suwnlied yvou with labels, and were

I you also supvlied with bottles by the Board of Phurmacy?

=i §

YLy ey o
88 ware vou sup@iiéa with, Mr. Strickler?

A I don't remerber how many there were. I don't know
whether they were counted or not. Several dozen.
XQ Mr. strickler, is it not a fact that vou are permanently
employed by the Board of Pharmacy to obtain information of these
alleged infractions of the law by going to merchants in different

parts of this Commonwealth and asking to mrchase earbolic acid
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and other drugs?
A Yo, sir, not permanently employed.
XQ How long have vou bsen in this employment of +hs Board of

%ﬁi’ﬁ%ﬁ? Lrkaay #11 . _ ; _ 5

1 T o s loven B n DS e s,

| ol b, . W . nlen
' ' loyad by thsm now. it

_hl :.'l p . e Y by o o b, b e
h_- R How many storss did you visit in Rockingham County on this
( nisston? | |
A I don't know. .

XQ Did vou not keen a record of the stores you visited?

N o R o R e e T e e

XQ How many wers there of those stores at which vou marde
purchases of this character?
A Between Tifty and seventy-five. I don't Know the
mumber exactly.
Xq Is it a fact that you were engaged in other counties, in
the same business, by the Board of Pharmacy?
A I was.
XQ What counties, sir?
; A Aupnusta, Shenandogh, Loudonn, Prinece William, Alexan-
la, and Fairfax.
ny Adid yvou report in Augnata Coun

A I don't remember, at all. f

XQ Well, how many dld you report altogether, in Rockingham

cournity and in the other counties mentioned? T
A I don't remenmber that.
XQ Well, about how many? i

A I cannot tell vou about how many. Several hundred.
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A Between two and three hundred, I would say.

Xq And, Mr. Striekler, what arrangement #id vou have with the
} r with regard to your compensation for this service?

e ﬁa And vou received FBE. 00 a month salary and two dollars
r ' and fifty cents on sach convietion. Were vou to receive any com—
|

pensation to cover your travelling expenses and other exvenses?
A Yes, sir; all of my expenses were paid,

-9 8 '-':._.=-_ :'-..?_' i M D1l .;-'-- 'c_! :__,__.E. E ’?_._-.;."-_'!.. 1.1 . 1_-? > '

i A Te Board of Pharmacy.
XQ Who represented this Board of Pharmacy in making this
r contract with yvou?
Objection;sustained;exception for defendant.

XQ Was this salary, exuenses and commission paid to vou?

A  The salary and exuvenses were,
XQ How mich did vou receive?

A I don't know that, at all.
XQ Have yon received any thing on aczount of convietions?

- T . l

XqQ Ym compensation, then, with regard to conviections,awaits

the reeult of pending procesdings; that is a faet, is it not?

XQ What did vou do with the various drugs that yon purchased
from the merchants?

Objection; sustained; excention for defendant.

XQ Well, what did you do with the earbolic acid whieh vou
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A I keot it in a box here at Mr. Avis's.
XQ What did you do with 14?2
A Kewt it in a box here in Mr. Avis 's store.
© XQ Mr. Avis is a druggist here in Harrisonburg?
A& Mr. James L. Avis; ves, sir,
| X Has he any official position in comnmection with the State

Board of Pharmacy?
‘ A ~Yes, sir,
XQ Wwhen did youn first see this bottle after it was Blaced in
. of lr. Avis?

the box in charg

XQ What is your age?
A Twenty-twe,

The witness was told to stand aside.

MR. CONRAD: The fact of Mr. Vager's not being a registersd
Pharmacist is a matter of proof ——

MR. HARRIS: You ecan offsr proof,and we will not object to it.

‘, MR. GULGON: Can not that fact go in as agreed?

MR, HARRIS: It is agreed; but I want it to emsnate from vou

the Secretary of the State Roard
of Pharmacy here, if I had thought it was necessary.

THE COURT: You conld write out the question and forward it
to the Secretary of the State Board of Pharmaey and have his anawer
here in time for the next term of court.

MR. CONRAD: We will mnt Mr. Avis on the stand and prove it

in two ways,
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JAMES L« AVIS, being duly sworn on behalf of the Conmonwealth,

testified as Tfollows:

| Q You ave a dmggist and a replstersd pharmacist of the
i S8 % phit on sarieile wdla.

A All my 1ife.

Q _¥hat is your age?

A I am in my sixtv-second year.

Q@ You don't mean that you have been in the pharmacy business

A 0Oh, no, but sinece I was old enough —— about forty

years.

Q I wish vou would examine this vial and state whether vou
have examined its contents and whether it contains carbolie acid
or not? ]

A Well, from ny general knowledge of carbolie aeid I |

would say that it was a grade of carbolic geid —- some grade.

Q You are a member of the State Board of Pharmacy,I believe?

A Yes, sir.

Q State, if vou know, whether ﬁr. Thomas P. Yager, of Penn-
Laird, in this county, is a registered pharmacist or not?
A He 1s not,
Q Carbolic acid is not a proprietary medicine, captain Avis,
is it?

A No, sir,
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Q Is it a domestic remedy —— domestic medicine?

A It is elassed in pharmacy law as a deadly poison, and
the same special label that is directed to be put on all deadly
ons is required to be put on earbolic acid.

Answer is objected to, t 8 statement of
and not a a*&ate;ﬁqp of faa%g -

il ¢ TRl T | 1 =N iy i . e

A (Conelud=d) I am not attenpting 0 conaﬁrue +he Iaw,

but state it as I understand it and as it is vrinted.
Q@ Carbolic acid 1is, as a matter of fact, a deadly polson?

A Yes, sir,

And is not a domestic Tremedy?

here to zive evidence and not merely to answer strictly any little
question, and I will just state: My information is that many

gtates of this country prohibit the sale of earbolic acid in its

original strength; they will not vermit the sale of pure carholie
acid; they only allow it to be =old when the purchaser makes known
the use he wishes to make of it and the druggist is allowsd to
Prepare a solution, a w2aker preparation of 1%, to mest his wants.

Same objection to this answer as made last above,

GRQSS-EXAMIHATION BY MR. HARRIS:

carbolic asid is cékfained in this viai,-af %ﬁ%ﬁ'&Mﬂunthof mre
earbolic aeld is in it?

A No, sir; but I would not take it to be a very pure
grade of ecarbolic acid. Its oor wonld indicate that it is not

of a very good grade. This 1s what 1s known as comuercial earboliec

acid.

XQ For what sort of use?
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e

A There are aeveral grades that may be termed "Comuer-
cial,"™

XQ ?ut are ;hey net in ~comzon sommexcial use, and so ara

- |

@ﬂm@ermdglﬁ gradss?

w AN

Sk E aan*t uﬁ&ﬁratanﬂ 1t that way. _ wh& word "Gomier—
eial is simply

uﬁﬁ&‘by the ﬂﬁalamgw The yﬁhxie mﬂs‘aq@-suppﬂsed
't oF Saills
b 18,

to know any thing about it as commercial. What I mean by

that it is not my nunderstanding that the word "Commercial® is used

by the public; 1t is one nsed by those who are familiar with the

varieties of it,

acid known

A Well, there ars several chneapyer graces.
XQ Is not the term itself indieative of the comuon use in
cormerce of this grade, or those grades, and, 18 it not a faet
that they are mors eomuonly used in comumerce than the pure carbolic
acid?
A You do not-understand me exgetly right. When I used
the word "comuercial™ I do not want to be undsrstood as saying

that it is known generally as commercial acid.

Xg I am.not aaking vau how it 13 generxllv Known, but I am

it is not sold in eommarcial trade?

A Well, it is a term generally used in the trade to
designate a cheaper grads. And it apvlies to other poods besides
earbolic acid.

XQ But do vou know whether for years it has been conmonly

bouzht and sold in the stores of this Commonwealth, and in this







that grade of it, by the merchants, I mean, sold by the merchants

to farmers for domestie purposes? Is not that a fact, lMr. Avis?
A Well,I have known from hearsay that merchants sell
earbolie acid; but as to what they s=11 it for —- what grade they
g1l it for -~ I do,not know any thing about that.
XQ For what purpose would you sell that grade of ecarbolic
acid?
A Merely to sprinkle around hen houses, cess—pools, and

things of that kind.

XQ That is a very common use for it in the country?

about hen houses.
XQ Do they use it on galled shoulders of horses?
A I% would be g risky business for that,

XQ Have you ever known any horses or men to suffer any injury
from having used commercial carbolic acid?

A I eannot state any cases. I am just speaking fronm my
general information on the effect of that class of goods.

XQ Mr. Avis, if a person would send *to vou for some carbolic
acid to sprinkle around hen houses or cess-pools as a disinfectant
would you send them that grade of carbolle acid?

A Well, I might send them that, or I might send them
some other grade. I have several grades.

XQ But wonld that grade of carbolic acsid answer that urnose?

A Yes, sir,

XQ And would that be ths purpose for which that grade of acid

is designed to b= uséd?

-
a - ! . R o
I. |! - ; = e Sl b kel
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XQ That is the purpose to which it is generally put by

persons who buy it, is it not?

A That would make me make a statement that I would not
1ike to mak
the average purchaser of carbolic acid would know any thing about it.

i - t“ )

XQ But hie 46 sending to you — the president of the Hoard of

s. In the first place, it 1s Tather doubtful whether

Pharmacy, an expert drugsist skilled in your profession —— for some
carbolie acid to sprinkle around his hen house or ce®s-pool, or to
be used generaliv as a disinfectant, would yvou send him that grade

to answer that urpose?

grade, if he made known his purnose —— mads kKnown the nse of it.

XQ You have described at soms length the difference between
conmercial carboliec aeld and the pure earbolic acid. Whieh is
the more concentrated form of poison, the pure carbolic acid or
the commercial grade?

A Well, I don't know that I could answer that question

exactly. They are all considsred deadly polsons.

XQ You say, now, Mr. Avis, that as a druggist vou do not |
know that pure carbolic acid is a more concentrated and deadly
form of polson than the ordinary commercial grade of the acid?

A I say that ordinarily the pure earbolic acid wonld not

be as deadly Poison becaus=2 it is ussd medicinally, and the nure
grade only should be used medicinally.

X How many drous of pure earboliec acid could be taken safely,

Mr. Avis, as a medicine?

A Well, I suppose, ordinarily, ons drop of pure carboliec

acid would be about the avefaga-dose.
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he comuereial acid ——

A I hav'n't said that at all.

RE-DIRKOT EXAMINATION RESUMED.

Q You haw rﬂ--‘ta-ta‘?i- in your answer a moment ago that vom had
:nﬂl? e[

anined m sample, and that is the only one vou had seen.

Please examine this one and say if what you have stated anpiiss
0 bhoth samples which are exhibited here, as we want to use yonr

testimony in both cases? %

A Well, sir, there is a good. deal put up in the way of
carbolic acid. There is a

Q@ As I understand you, these are both, according to your

judgmsnt, inferior grades of carbolic acid?

A Yes, sir; I regard both as inferior grades of carbolic
acid.
THE COURT: You say that both are deadly poisons?
A Yes,

§ And you say that the ordinary grades of carbolic acid are

more deadly than the pure grade?

A MXNot only becanse the pure carbolicec acid is suprosed

and tissue, and so on —--

MR. SIPE: (Interposing) Then if the impurity with which the
carbolic acid was impregnated was less voisonous than the carbolie
acid, it would not be sSo poisonous as the vure article? I will

change the word "impregnated" to "diluted.!

A That would depend uvon what it was diluted with. It






(das.L.Avis. )

XQ Then you have not nnderstood my question. The question is,

if it were diluted with a less poisonous substance, wouldn't the
compound be less volsornous than the cearbolic acid?
A Well, it might be diluted with some thing that might
form a chemical compound that wonld make it more poisonous.
XQ Is it not a faect, Mr. Avis, that there are few things in

Pharmgceutical products that are as polsonous as carbolic acid?
A 0Oh, vas, sir, thers are a Zood many that are equally

80; som= of them more So.

XQ@ 1Is it not a fact that in the domestiec remedies sold in

of tha people of the country, thers are a great wany poisons?  Is.

not copperas a voison, Mr. Avis?
A Yes, sir, It is not desighated in the books as a
deadly poison, but it would be a poison.
XQ How mmch covperas in solution in a dose would be fatal?

A Well, it is not likely any body would take s sufficient

amount, of solution of cozgeras to make a fatal dose,

XQ TNow, 1is it not a Ffast, that it has recently been discover-
ed that a great many proyvrietary and patent medicines are deadly
poisons?

A Well, they are not

XQ Is it not a faet, Mr. Avis, that they have been demonstrat—

puosed to bes )

ed to be volsons —- propristary medieines sold now out of the stores
and drug stores 1in Roekingham county and elsewhere?

A No, sir. I don't know that I am aware of that fact,
exactly, strictly speaking, as deadly poisons.

X¢ In making a solution of ecarbolic acid and water for dis-
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aame purvose, would you place more of the pure carbolic acid than
you would of the inferior grade or less?
A Yot necessarily so.
XQ Which would you do, Mr. Avis?

A That would Aspend a 1little uvon the purpose for vhich

the solution was intended and the grade of the acid I was using.

XQ Subpose vou wantsd o use it for sprinkling around hen
houses, cess-Dools, stables, hog pens, and things of that sort.
A Well, there i3 a grade of earboliec acld that is sold

very cheapP, put 1t 1s not subpvosed to possess as great disinfeec—

XQ You sell that do vom?

A Yes, sir.
XQ If I sent to you for some carbolie acid, a grade of that
’ gort for a disinféctant, would yon require me to register it?
A TNHo, sir, I do not require you to register it. I wonld
put a speclal label.on it that the law requires and mark it poison.

, I wouldn't send it either unless hy a grown verson,

The witness was told to stand aside. ]

MR. HARRIS: We submit the motion, if vour Honor please,

celude all of the testimony of Mr. Strickler and so much of
that of Mr. Avis as relates to the contents of the bottle baing
carbolic acid, as beingiggmissibla, it having besn shown by the
Commonwsalth that the defendant is not a registersd pharmacist,
there is no penalty imposed upon him by the statute as he has

violated none of the uvrovisions of said act.

THE COURT: Your motion is, that one who is not a regis-

i . * v
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is not within the vrovisions of the ant?

MR. SIPE: We want to move to strike out a2ll of the
H evid=nce the Commonwealth has introduced, except that showing Mr.
Yager is not a registersd pharmacist.
MH. CONRAD: You do not deny, then, that this is earbolie
acid or 8% the fact of the sale to Strickler?
MR. HARHIS: Our motion doee not mean that at all,

MR. SIPE: It means that the evidence which the Commuon—
wealth has introduced on those points is irrelevant and immaterial.
THE gOURT: As I understand you gentlenmen, your conten-—

tion -- your motion -- 1s based upon the idea that

merchant —— that theres is no penalty attached to the prohibition,

but 1f there is, then it does not annly +o merchants who ars not

registered vharmacists?
MH. SIPE: Yes, sir; it is brutum fulmen is our position.

The motion svweaks for itself; it is on record.

PESTIMONY ON BEHALF OF DEFENDANT.

WILLIAM H. SIPE, belng first duly sworn, testified as follows:

Q@ What is your occupation?
I am 3 merchant.
e e I in O -

-.&%w't‘i*e@ ﬂeﬂr; vm— been in the merchantile business in

Roekingham county?

A About twenty-five yesgrs,
Q Have you conducted a business that is rather larger than
is usually condueted in stores in this county?

A I have conducted 9 good sized business. I %hink it







§ Let me cﬁanga the gusation a little. Do you conduct, and
have you conducted for a number of years, or not, a large country
store 1n.aoc51ngham county?
A Yes, sir. |
@ ©an you state whether the pﬁb@lé bf”ﬂpe commnity in which
f?bu_ﬁavg-édﬁ@ugtad'ﬁuainﬁaa, and elsewhere in ths county, make
frequent use of earbolie acld for domestic purnoses in matters of

disinfectant, in the way of sprinkling of hen houses and cess-pools,

and, also, for veterinary purvoses, that 1s, cleansing the sores

on horses, ete.?

knowledze.

Q And you say it is generally used, to the best of your
knowledge, on farms?
A Yes, sir,.
Q What has be2=n your obssrvation, Mr. Sipe, with regard 1o
the use of carboliec acid for domestic purvoses around the farm

houses in this county?

A Why, I have considered that it 13 a very important

remedy .
Q I mean to say, to what extent 1s it used?
A We have been keobing 1t in the store and have had

[ ealls for 1if, and people would tell us that it was for use around

their places; some times Tor sores; if a horse would get a sore
shoulder, or some thing of that kind, they would want to put sone
of it in water. ©Now, at home, I know we ordsred some at my own

home, and keep a bottle in the room all of the tine.

Q Do you know whether this is generslly trus of the farm

h;%-g_- e NN C S —— ;__ _ A f_-___J
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(Wi H.8ive. )

observation?

A I eamot Sa¥ that I know Bositively fron oo

wn obser~
it only from inference —-

vgtion,

Q@ That people purchase it at
A Yes,

your store?
that they ourchsse i,

and I have every resson
to believe that it is nuseq,

GROSS~EKAHINRTIOH'BY MR. GUIGON,
|

XQ Mr, Sipe, von 83y that voy

“r- Strickler buy gny carbolic gof

1 8014 1t very generally, Dia
4 from you?

} A No, asir,

THE COURT: Did 1 Under
!

stand you to 83y that von did not sell
carbolic aciq,

generally?

2 A Yes, 8ir, it nas been so01dq g% the

| X%  The Testion is, 5¢ your store?

A Yes, sip,

stores generally,

XQ Have Vou heen Prosecuted, Mr, Sive?

A Ho, siy,
|

not that I know of, N
has ever been any cage again

0; I don't think there
8% ne.

A I mearq that he bought -= Now,

I have anothar store
at which 1 4, not stay mysaie, Thig 1is hearsay, qo

Jou want me to
tell that?

MR. HARRIS: Yonu 2annot telx what von hearqd,
THE COURT:

He can asg %0 that,

- %0 show +hat N>,
Strieckler bought carbolic acid a4 his

MR. SIPE; If he don?
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(Wm.H.Sipe. ) I

MR. CONRAD: If Mr. Wm. H. Sipe is interested in the outcone

of this case, we would have a right to show his interest.

Mit. HARKIS: You cannot gzo into the question of his prosecu-

THE COURT: WNo, I don't think that would be prover, but you
can show his interest. It 1s admissible for that purpose.

XQ Have yon any interest in the ontecome of this case here?
Objection; overruled; exception for defesndant.

A Only on general princivles; as far as 1t affects nme

as a merchant; and from hearsayv. Part of that comes Trom hearsay --—

r own interssts will be affected

by the decision of this case, is it not?
A In a general way I might be, I might say.
XQ Have vou co-operated in the defense whieh is belng rmade
here?
A Yes, sir, I have.
XQ Have you contributed towards the dsfense of this case

which is being tried here now?

A I sald, in a general way, that is, as the fraternity

of merchants are interested. And I might be interested in soms
: .-..'- 1l ‘LIIJI o bl i il g P L.

.
4
r i

XQ Have vou contributed towards the expenss of defending this

case?

A Must I answer as to whether I have agreed ——
XQ Whether you have apreed to, or have done it, either one.

Objection; overmiled; exception for defendant.

A Yes, sir, 1 have agre=d to bear my proportional part
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4

MR. HARRIB: F‘ox: the general good?
A Yes; sir.
XQ Since you say "for the general good," is 1t not a faet
J“I -

-t.!sa'ﬁ m reason mian induces vou to contribute towards
af ﬂﬁa s&a& a.s %hat you are advised that Mr. Strickler, at ths

- thes expense

t&m ‘he w&s mohaaing earbolic acid from othsr maasehanﬁs, made a
meha_se at one of your stores; and ars you not, in that way,

directly interested in that question?

Objection; overruled; eeeption for desfendant.

\ A Yes, I was advised, but not directly though, that MNr.

XQ And yvour name wace in the 1list of merchants in the county
to be reported for sslling carholic acid?

A Yes, nir,
RE—DIBEGT-EXAMINAT;ON RESUMED BY MR, SIPE.

Q You have been asked, Mr. Sipe, with regard to your interest
as a merchant —-

A (Interrupting) Allow me to qualify that answer a little.

]

4 nave mesn willing to ohip in mwy pant

- kg

even if thﬁre Thad not been any —

Q@ I didn't understand that?
A T might have been perfectly willing to have assisted
in the defense even if there had not been —

Q@ Even if there had not been any prosecution against vour-

self?
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Liilar 4o the drugziste’ asso~

A In ls matter ang in opner matars of goneral inger

infom
fﬁih'yl“whakévwé5mﬁw come np,

I 4id not aqy an# é&ch thing,

Witness waq told to stand aside,

A, N, RHODES, duly SWoOrn on bshalr of'defendant, testifisg
as follows:-

A Bridgewatey . -
7ear or so,

A Yes, gip,

last thirty Vears,

Q@ Will yoy 3tate whether OTr not earbolie 22id hag

bren for
a muber of ¥earg 5 fanmiligr remedy in your Home?
A 'Yee,.sir, it has nveon On my place. ag far as my
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(A.H,Rhodes, )

Q@ Has 1t been your habit to keep 1t on vour premises?
A Yes, sir; aimed to keep 1t pretty near all the tiue,
Q Will you deseribe to the court the various uses to which
earbolic acid was put at your home?
A I used it for galled shouldérs of horses, or sores of
any kind about horses, I used it as a remedy for chickens in

case of roup. I also used it in the house as a disinfectant, in

hot #ry weather. I 1live on the creek, here, and it is very offen-
give, and I have put the acid in the house to use 1t that way. 1

{ have often us=sd it in swill-tubs for hogs when cholera was in the

use I made of it, and I ke=p 1t pretty near all of the tinme.

Q Mr. Hhodes, what do you say as to the extent to which f
carbolic acid is in common use among farmers generally, so far as
you have observed? l

A Well, I think 1t is very generally in use. You will |

find it in most every barn. That is as to my knowledge of the fact.
Of course, I don't know that just every one keeps it, but as a
general thing you will find it about all barns.

| The witness was told %to stand aside.

) M. F. FDORY, duly sworn on behalf of defanc

follows:

ant, testified as

Q You are a farmer, are vou?
A+ Ko 812,
Q Oh, yes, I believe you are not., What is your oeccupation?

A Blacksnithing.

Q Will you state to the court whether or not you use carbolic
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acid a5 a conmon household wemer AT VoIT Howuset
A I do, yes, sir., I kasp it there at home. I used it

there last night and for the 1ast several nights. I uss it on wy
hands for chavped hands. It is £00o1 for that, and for sores of

any kind. I use it in that way. We always keep 1% at the house as
far as 1 know, and I recommend it for different things — for

sores on horses that I wguld'sae about ﬁhe'ahop'uavhbrﬁgstthat I
would see raw=like where the collar binds their shoulders, and I
would recommend to get that and wash with it, it would be goond.

\ Q State whether or not, from wvour observation, it is g common

[ - W omin, w e
nfﬂ'r%i&&gfqiyyfﬁqaﬁﬂnﬁ the farmers in the commmnity where you live?

s LD

Witness was told to stand aside.

E. C. ROLSTON, duly sworn on behalf of aefendant, testifieq
| as follows:~
Q Squire Rolston, yonu are 2 farmer of Rockingham county are

you?
! A Yes, sir,

Q You live near Dayton, I believe?
A Yes, sir,

Q@ Do you keep garbolic gcia on vour uremises and use it as a

— ——

av? :

A Yes, sir; rarely without it.

Q@ You say that vou are never withont it?

A  Rarely without it,

CROSS-EXAMINATION.

XQ How do you use it?
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~ (E.c.itolston. )

e g oy
S lsh ¥

Y- B AR
28, ©° e Ao

stock. If any stock gets hurt :-- stock or any thing like fthat —
when the veterinary comes to see us that is one of the first things
he wants. He tells us to make a solution of carbolic acid.

Xq The veterinary makss a solution of carbolic acid. Do vou
apply it externally?

A Yes, sir. And we use it some as a disinfectant.

XQ You have nsed it as a remedy for hog diseases and about

chicken houses, &c.?

A That is one of the things that my wife thinks we

eould not do without.

3= i b 1y

s

A Put it in the water to wash the chickens.
XQ Do vou, or not, know that it is a remedy in very cormon

use amongz the farmers of Rockingham county?

| A I think so. I hear my neighbhors speask of it; and in

cases where stock gets hurt, one of the first things the veterinary

speaks of doing is to make a solution of carbolic acid.
XQ Is it not a faet, Squire Rolston, that there are many
neighvorhoods in Roeckingham county remote from drig stores?
A Yes, sir, a muiber of them.

MR, GUIGON: There are a great many comrmnities in the county

A —— e

MRY CONRAD: And a 5004 many ars vemote Trom bhar-rooms?
A Yes, sir.

Witness was told *o stand aside.
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JOHN W. LISKEY, sworn on behalf of the dsforndant, testified
1
| as follows:
Q Yon are a farmer of Roskingham county?
_ A Yes, sir.
Q Do you use carbolic acid on your dremises?
A Yes, sir,.
Q Do vou know whether it is a common housshold remedy in
Rockingham county?
\ A Yes, sir.
it is a common
| househeld remedy amongst farmers in Rockingham county, generally?
A Yes, sir.
‘ Witness was told to stand aside.
MR, GUIGON: 1If vour Honor please, we except fc all of the
’ testimony offered by the defendant, and nove to strike it out as

immaterial and irrelevant.

Mi. CONRAD: If the court please, we would like to be at some
absolute and definite understanding as to —- as Mr. Guigon has

~ sald — "where ws are at." Our w inding is that the evidence

= S

is now closed, and that the case will be argued by brisfs betwsen

this andi the next term of the z2ourt.

MR. SIPE: Had we not better have a little written stipulation

in regard to the trial of this case.
THE COURT: I undsrstand that the evidence now taken shall be

read at the next term as oral evidence delivered on trial gt that

:
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time.

M. SIPE; That is it.
m. E,&ms I havse no objection to a stipulation, but I doubt

) - show any thing more than

. THE COURT: I think this is a matter of misdemeanor, and that
you ean make -a‘lui,’esﬁ any agreemsnt with reference to it that yon
could in a civil ecase. ‘The arguments will be submitted In vaca-
tion and the cass is to be deelded at the next term of the court

as produced orally in court, and there will be nothing for the

court to do except to declare its judgment.

MR. CONRAD: I understand that thess gentlemen have submitted
a motion to strike out the evidence, and we expect von to submit
arguments in writing, first, and we will reply.

MR. SIPE: Do yon understand that we are to close?

MR. CONRAD: Oh, ves. That is all right.
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In the Circuit Court of Rockingham County, Va.

Commonwealth Commonwealin
vEe ) AITD vSe )
A Bertram Thomas Pe Yagers

Passing for the time being the question as to whether or not
under the evidesnce there has been any violation of the statiute, it is

desire? to submit the followings

First: The court 1s moved to strike out all the evidence
in the cages and diemiss the warrants om the ground that the act under

which the warrants were 1issued is unconstitutional.

Art. 4, Sec. 52, of the Constitution of 1902, vhich is the same

|~ as Art, ___ Bec. 15, of the former constitution, provides that:

"No law shall embrace more than one object, which shall be expressed
"in its title; nor shall any law be revived, etce"

The original act was passed March 8rd; 1886, and its title:
"An act to incorporate the Virginia Pharmaceutical association, and to
regulate the practice of pharmacy, and to guard the s8ale of poisons
in the State of Virginia."

Here we find threc distinct and separate objects embraced in
the act as diclosed by its title, and these are the objects preserved in
the aet through all its various amendment® as found in act of 1887,
vage 210; 1893-4, page 7205 et seqey 1837-8 pe 686; 189900, ne 8255
and 1902-3-4, pe 71, and acts of 1894, p. 296,

8o that considering the whole act with its amendments in
relation to the original act of 1886, the title of the act itself dis~
closes a clezar violation of the Constitutional provision as provided in

the above sectione.

B4t %the act of 1686 was smbodied in the Code of 1887, in the

|
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sections comprising Chap, 78, under the title "Regulating the practice _
of Pharmacy", and all the amendments thereto are made in-relation to
this chapter in the Codey, referring to the chapter and title as there
given in each and every amendmente

Webster's definition of the word "Pharmacy" is as follows:
"The art or practice of preparing, »reserving and compoanding_ substances,
whether vegatable, mineral ar animaly for the purpose of medicine:"
the cccupation of an apothecary."

We then have a law enacted under the title which relates only

to the practice of Pharmacy, providing for the extension of the Pharmae
ceutical Assoclation, defdning its powers and privileges; providing 'JI
for the State Board of Pharmacy and defining its powers and privileges |
and organization; regulating the practice of pharmacy; and prohibiting 1

and restricting the sale of medicines and poisons.

It iz suwbmitted that here are least three distinet objects
embraced in the body of an act, for the whole chapter is one act, one ‘]
of which and possibly two of which , has no relation whatever to the r'
object expressed in the title. What hag the practice of pharmecy to do
with the sale of medicines? What has it to do with the chartering of
the Virginia Pharmaceutical Assoc iation, a corporation created by said
act?

It is ingisted that sections U763 and 1764, the later embracing
all that is in the former, has for ite object a matter which is not
expressed in the fitle of the act nofgemane theretos The object of
the aet is to regulate the practice of pharmacy; these two sections,
either or hoth, relate to the sale of medicines and poisons hy persons
having authority to sell and dispense medicines, and in no way pertains
te the compounding of medicines or substances for the purpose of medi=

cines, which is the practice of pharmacy, which is the object of the act

ag expressed in the Code. L3

It is thorefors insisted that,this provision of the Const itus Y

tion being meandatory, this act so far as it concerns the matter now
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before the court is void because unconstitutional and the warrants
should be dismissed.
See 8 Cycey, and cases cited,
Board of Supervisors of Henrico County vs. McGruder
84 Va., 828
In the last citation, the court, gquoting from Judge Cooley;
"It may be assuned as setitled that the purposes of theae'comtitutional
provisions is! first, to prevent log-rolling legislationy second, to
prevent surprise or fraud ugon the legislature by means of prov is ions
in bills of which the title gives no information, and which may therefore
be overlooked and carelessly and unintemtionally adopted?! and third,
to fairly apprise the people of the suwjects of legislation that are
being c onsidered in order that they may be heard thereon, by petition
or otherwise, if they desire." And: "That the Courts cannot enlarge
the scwe of the title; they are invested with no dispensing power;
the constitution has made the title the conc}.uaive[l’hdax to the legisla-
tive intent as to what shall have operationd
We submit right here that there seldom presents itself an
occasion when this provision can he invoked for a better purpose tlan in

the matters now before the courte

The legislation is in violation of the constitutional provis-
ion--~Arte 2, Sece 52, for the reason, that nowhers in any of ths titles
to any of the acts, or the amendments thereof, do tle said titles give
any intimation that the obhjsct thersof is to define a crime, and
impose a penalty for the violation thersofs This is a fatal defect in
the title of the actse

And the act of March 1l4th, 1904, is palpably in violation of
this provision of the const itution, in that the title gives no indication

ef ths object of the act further than to declare, that it amends and

re~enacts a certain section of the Code "relating to the practice of
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Pharmacy" «

There is nothing inm the title of this act that gives any
indication that it is des igned to regulate the bus iness of selling
domest ic or proprietary articles of’ a medicinal nature, that may or may
not contain poisonous sibstances, or that the act is designed to protect
the public h=alth, and to impose a Pesnalty for its violation--the object
of the aet expreesly stating that it is designed to regulate the
"pract ice of Pharmacye."

This is plainly apparent upon the most cursory reading of
saction 1764, which applies solely to persms “hav ing authoritiy to re«
tail or dispense medicines, or p oisons." This law has no application
to any other persons than those having authority to sell or dispense
medic inese

It is clzar that section 1763, was designed to be merged into
and be absorbed hy the act of March 14th, 1904, It would be utterly
impossible for any court to enforce section 1763, as a now present and
operative law, and at the same time enforce section 1764, as a present
and operative lawe They are in hopeless and irreconcilable conflict,
and to préénd that these acts can he cms‘!:ru’ad as defininz a crime and
fixing the penalty for the punisiment and violation thareof, seems
preposterouse No mortal man can read these two sect icna--1763 and
1764~-and say that they apply by any possible c sustructian: to other than

licensed anrd registered pharmacists, etc.

But should the court be of the opinion that the act is constie
tut ional and that it a.ppliee/co merchants as well as %o registered phar-
macists, there is another ground upon which it is insisted that these
defendants should he found not guilty of any offence against the law,
which ground is founded on the evidence itself, viz: we think there can
be no contention that the evidence does not clearly establish the fact
that carholic acid is a domestic medic ine, and such that is u@lly kept
by retail dealers.

The evidence of SeBs Strickier, the main witness for the
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comuzonwealih, establishes that fact, alone, when he testifies that he

purchased it at more than seventy five stdos in the county and several

hundred in the various counties in which he operated.

AT T

The testimony of the witnesses for the defense, consisting of

farmers, merthants and a blackamith,'ntlmt it is a domest ic remedy of }4
common and daily use for the purmpose of disinfecting, treating sores on \

|
(
a

It being established that carholic acid is a domestic -

animals and other purposes.
The testimony of Jamss L. Avis, though evidently biased,
do<g not deny that it is a domest ic remedy commonly kept by retail

dealerse It is true thatﬁie insists, volunteering the statement, that

it is a deadly poison, still he dossnot deny that it is a domestic remedy,
and in fact his evidence proves the fact when he testifies as to its
uges and that the grade of the acid sold in these cases is designated as

"commercial carbolic acid."

medicine, and usually kept by retzil dealersj and it must be noted by

the court that "retail dealer" must not be restricted to country mere

chants,or even to merchants handling general merchandise, but must be
taken to0 mean what it says, a retail dealer, one who cuts up and sells
in small quanzifies in contradistinction to one who wholesales, and
therefore egually as applicabls to a druyggist as to a country merchant,

or anyone handling a2 line of goods which he sells directly to the

customers or usersj; we summit, since these facts have been established, J
that the very terms of section 1765, o:r the act, expressly exempte these
defendants from any liahility for the sale of the same, they belng

merchants. The very terms of sections 1763 and 1764, positively

prohinit the %erm "retail dealer" as used in 1765, to be construfed as V
meaning a.rdapplying t 0 country merchants only.. Both sections providing J

that "It shall not be lawful for any person having authority to sell or

dispen@e medicines to retall an poisons, etce"

Section 1765 provides that,"None of the provisions of this l
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chapter, except those contained in sections 1763 and 1764, shall prevent
the sale by merchants of quinine, epsom salts, castor oil, essence

of pepermint and othar flavoring preparations, calomel, camphor, liodide,
bromide and elorate of patassa, opium, paragoric, and sweet oil, and
such other domestic and propriefary medicines as are usually kept by
dealers; buit, etce,"

Then since under this section none of the provisions of the
chapter applies to the saleof this article by merchants or prohinits the
gsals thereof by merchants, except sections 1763 and 1764, granting
for the sake of argument that thsse sections do apply to merchants, 1f the
requirements of said sections have been complied with in the saleof
the carbolic acid by these defendants, there has been no offence
committed against the statute

From the svidence it will appear that in the case of K D,
Bertram the provisions of said two sections hawebeen camplied with in
all respects except as to the naming of the antidotes.

But it is insisted that sections 1763 and 1764 have no reference
whatever 10 merchants, that the provisions and restrictions thereln
contained refer only to those who under the act have authority o sell
and dispense medicines or poisons, which, taking the act as a whole
and construing all its parts together, can only mean and refer to regis-
tered pharmecistsy so that there is absolutely nothing in the act prohib-
iting the sale of carbolic acid and other medicines mentioned in 1765 by
merchants.

And ir:,fcé'onnecti on the courtts attention is called to the fact
that the secbion, "1764", referred to in this section 1765, so far
as to the subject matter therein contained is no longer in existence,
having beesn superseded by the present section 1764. .

Section 1765, was enacted March 5, 1894, and section 1764, in
the same act prohibited amd the manufacture and sale of "adulterated
drugs". Section 1764, as it now stands, was approved March 14th, 1904,

and by its terms amended and re-enacted section 1764, as it then stood,

- but in amending the same it was made to cover everything in sect ion 1763,

A
Y
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in almost the exact words of said section and omitted every thing
contained in section 1764, as it then stood, thaoreby repealing thz same,
and in addition attached a clause prohi»iting the sale of cocaine and
the furishing of morphia or other drug to a person who ds a habitue,

Sc¢ that it would seem to be ths intention of the leglslature hy
izs act of March 14th, 1904, to repeal section 1763 by embodying all
ite proviegione in the act and to repeal section 1764, &s it thm stood
by excluding from the amendment everything cohtained thereine

Now section I766, which fixes the pernalties for IT63 and 1764,

was als¢ pacssed in its present form, March 5th, 1898, and was noi amended
or referred to by the act of March, 19043 so that the penalty therein 1
fixed for any violation of sectiun 1764, docsnot and cannot apply to a ¥

violation of the present section 1764, and this is made conclusive by the

very clsuse fixing ths penalty applying to section 1764, viz: "Any
person vielating 1764, or refuses to comply on demend with the require-
ments thereof, shall, etcs.;, " Now this has no meaning applied to the |
present section 1764, bhut is clear when applied to section 1764, as it |
then st code

Yow sectiar 1763, as well as section I764, having been both
repealed by the act of March, 1904, and no pe#nalty having been provided
in the repealing and amendatory act for any viclatiom thereof, except as
to a druggist, selling cocaine in certain caeges, znd except as to persons
furnishing morphia or other drugs to an habitue, none is provided for
the vioclation of Sece 1764, so far as it pertains to the sale of carbolic
acild by anyone, much less by a merchante.

Thees mere fact that section 1763 appears in the Code of 1904,
does not make it a law, becauwse it must be remembered that this Code

has never been adopt.edLby the legislatures

Again as fo gection 1766, under vhich it seems tha justice

of the peace may impose & fine of $10,00 agaimst the offender, i+ will
appear, firet, that this section declares that any person violesting
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gection 1759, of the chapter shall be guilty of misdemeanor.

Let us ex:mine the provisions of section UT69. It ig wmed
clear that this section has no application to the facts disclosed by
the testimony in this cage? It declares that it shall be unlawful for
any pergson, not & registered pharmacist to run a drug store, or a chemical
store, unlesg ke has in his employ a registered pharmacist; and it also
inhibits any person from engaging in the bue iness of compounding medi~
cines, unless he shall be a registered pharmaciste

By an examination of the acts of 1902-3<4, pe 71, it will be
seen that the title of this act is defect ive and unconstitutional, in
g0 far as it seeks to define & crime and impose & penalty for the
punishment. thereof. Its title as in the former act ig "in relation to
the practice of pharmacy", and plainly gshows that it is intended to
regulate and contrcl the businegs of pharnacy, and to define the
qualifica.ti.uns of members, that is members either of the Board of Pharmacy
or those pefsm: who are licensed pharmaclisteg.

Thaere is no peaalty fixed for the violation of thie section
1759y It is true it declaree that it shall not be lawful for any person
to engage, etcey but no penmlty is fixed theret o, because under gection
1766, it ies declared that any perscn violat ing section 1759, shall
be fined not less than $10.00 nor more than | ‘314'10.00 "for eadh day that
the sald provisions or any of tham are viclated,; etde.", showing that this
penalty was intended %o apply to persons imn the business inhibited
under section 175%.

This section 1789, js open to the same constitutional objec=
tions as are hereinbefore pointed out touching the entire act, and
espec izlly sections, 1763 and 1764.

Th= next penalty imposed undsr section 1766, spplies specifcally
to registered pharmacists, who viclate the section referred to in
that paragraphe

And the next penalty imposedin the third paragragh of secticn
1766, specifically applies to a registered assistarmt pharmacist, and
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has no apprlicaticn to the public generallye

5
K

So too is the penalty imposed in the next paragrarh, section
1766

As to the penaliy imposed in the fifth paragraph of section
1766, it expressly appliss to section 1763, which as we have alrsady
shown has been merged into section I764, end if nof so merged is so
absolutsly contradictory and inconsistent therewithg and to render both
sectivns inoperative, and void for uncertainty.

And the penalty imposed in the sixﬂand last paragrerh of
section 1766, specifically applice to section 1764, vhich section even
if it be adnitted to be avlid and operat ive as amended by the act of

March 14th, 1904, in express terms only applies to persons "hav ing au-
thority to sell or dispense medicines or poisocnse

It is not preterded in this case that thawre was any sale of

any of the poisons mentioned in Schedule 'A!, or Schedule 'B!, in secticn
1764, to persns not aware of its pcisbnous naturey or that the purchas=
er was under sixteen years of age, it being the plain intent of this
paragraph to prescribe the duty of a registered pharmaciet in the handling
of these pcisons.

Finally it is respectfully submitted that a1l of the legisla-
tion is uncastitutional and voidy; because 1t is plainly "class legisla-
tion", and drsigned to restrict the sale of all drugs and proprdetary
articles allied therewith to registered pharnacistse.

It is plcin fram the test imony of the president of the Board
cf Pharmecy, himself, that though a registered pharmacist and conducting
a regular drug store; there was sold and dispensed the very same quality

of carbolic acid for the very same purposes as that sold by the deferdants,

under substant ially the same circurstances, without in any respect

complying with any of the provisions of chapter 78, further than being a

registered pharmaciste

l‘ir

It will hardly be contended that the def endant violated the . ]
|
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provisions of section 1789, prohititing any person "to sell at retail
any drugs, chemicals, poisons, etc,, without obtaining a cert if icate,
etcs, fram the Board of Pharmacy", because this section 17589, was re-
enacted on March 5th, 1903, Acts 1903, pe 71, after the present
constitution went into effect which prohibits by Section €3, thereof,
the enactment of any local; spedéial or private law "for the punishmeﬁt
of ¢rime; and this section 1769, if it defines & cr ime, the penalty for
the commisgion of which is contained in the first paragrarh of section
1756, is palpably & special or private law for the puniehment of crime,
because under thz expressden provisions cof the condluding paragraPh of
this section 17664 it is provided "in all prosecutione under this chapter,

the Board of Pharuacy of the State of Virginia shall be cmstituted
the informer, and onehalf of the fines imposed{‘:-y this sectiom shall go
to the Board of Phermecy, and the cther halft tb the conmonwealth." '

No separate, special set of men, still less & corpcratiom, can

.

be constituted the sole prosecutors in any special cor partiaular class
of offencee under & special law tc the exclusion of the genersal pciice
power of the state and the public generallyes The last enactment of
sectiom 1766, is found in the acts of 1893-4, page ¥15, the title to
which act is in 1itself uncona‘hitu‘b.ional, because it is entitled an act
Yo create a corPoration "to regulate the practice of pharmmcy", and
te guard the sale of poisons in the State of Virginiae" without further
providing in said title that penalties are fixed for theviocletion of
the ssid act, and indicate tmt & criminal statute is being enacted.
While the legislature mey confer the exercise of the police

power on municipal corporations and other subdivisions of the state

in certain cases, no authority can be found in swport of the propositicn
that exclusive power to initiate and prosecute crimes may be vested in a /f

corporation such as the BCard of Pharmacye
|
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