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Instruction No. Z-

The Jjury are instructed that in this case the burden rests
upon the Componwealth to prove, by evidence, beyond every reasoneble
doubt, that the defendant, C. C., Conred, either in person or through
his duly euthorized agent, sold and delivered to Chas. Mitchell beer,
es charged in the indictment; and that if the Commonwealth has failed
to so prove said fact beyond every reasonable doubt, it is their duty
to acquit the defendant. Any person standing behind ths'bar,'with his
knowledge, and serving customers of the saloon, was an agent of the

accused within the meaning of this instruction.






Instruction No. &

The jury are instructed that even if they bhelieve beyond
every reasonable doubt, from the evidence, that Chas. Mitchell
obtained beer at the bar room of Chas. C. Conrad, that fact alone
is not sufficient, but in order to a conviction they must firther
believe from the evidence, beyond every reasonsble doubt, that

the beer was sold to said Mitchell.






Instruction No. é

The Court instructs the Jury that if they believe from the
evidence that Chas. C. Conrad sold lager beer to Chas. Mitchell
as charged in the indictment, it is the duty of the Jjury to find
sald Chas. C. Conrad guilty regardless of whether or not such con-
vietion would result in the license of said Chas. C. Conrad being |

revoked.
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Instruction No. -5

The Court instructs the Jjury that though they believe from
the evidence that Chas. Mitchell misrepresented his age to the
bar tender in the bar rcom of Chas. C. Conrad, yet that fact does
not justify the acquittal of the accused, if the jury believe
from the evidence beyond a reasonsble doubt that a sale of beer

was in fact made to said Mitchell, as charged in the indictment.
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Instruction No. é;

The Court instructs the jury that, in arriving at a verdict
in this case, they are the sole judges of the facts, and of the
credibility of the witnesses and of the weight to be gi&en to
the evidence or any part of it. When witnesses testify opposite

to each other, the jury is not bound to regard the weight of the
evidence as evenly balanced, but they have a right in determining
the weight to be given to the testimony of various witnesses, to
take into consideration their interest in the result of the case,
if they have any, their relationship to the parties involved,
their feeling or bias, if any is shown, their appearasnce and
demeanor on the witness stand, their apparent intelligence, the
reasonableness or unreasonableness bf their statements, their
means of informetion and ali the surrounding circumstances appear-
ing on the trieli, and to give or deny credit to the testimony of
any witness as, under the circumstances, they may deem proper or

to such extent as they think proper.
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The jurors of the Commonwealth of

he said Court at jts... 2 gptemner...

and now attending t

ir oaths present that

th of Virginia,
ROCKINGHAM,
E CIRCUIT COURT

To=wit:
OF SAID COUNTY :

Virginia, in and for the body of the County of Rockingham,
term, in the year 1909..,

upon the
................................................................................................. charles. f..0oarad
on the. ......] I — B i
PPy ay ofi s o Au{{u«%t.: ............. , in the year 190%)..., inthe said-Comstys
-.he.the..gaid.Charles..C ' o
- aid.Charles..C...Conrad . then. and. there. having.a.llise
-------- sell intoxicating liquor by retall at his barroor S
ai I retail at his barroom on the N
side of Yater. Sireet.in. the. town. of. Harrisonl e
bl isonburg.in. said. County,. . did

at. his said. bar
' harroom. in. caid

of twentv-one vears

G .
rand Jury to give evidence.













Commonwealth of Virginia,
COUNTY OF ROCKINGHAM, To-wit:
IN THE CIRCUIT COURT OF SAID COUNTY :

The jurors of the Commonwealth of Virginia, in and for the body of the County of Rockingham,
and now attending the said Court at its.......S.epfember....c.ccvviviiviivnninnnn. term, in the year 190.9..,

upon their oaths present that

................................................................................... Charles. (... Conxrad

......

of.a.bar-raom.and having.a.license from the State of Virginia to. ..

sell. intoxiecating.liguor by . retail at hils saild bhar room. .on ¥Water. .

Street.in. bhe town of Harrisonburg .in said. County,.did.on said léth

day..of . August..1909.at.his. said. bar-room.in.said. County. pjsgrenmi. ...

furnish.10.-Josevh.Shultz.intoxiecating.and . malt. liquors,.he. the sald

Joseph Shultz. then. and. there being a. nerson under. twenty. one. years.

Grand Jury to give evidernce.






Memo for Commonwealth uoon Delmurrer td'Indiotment‘vs. Cs € COnrad

As %o indictment for sale to Mitchell.

¥hile it 1s true that the "vrd Law by see, 30 reveals éec.
141 of the Tax Law and that so far as the law governing sales of
liquors <o minors is coneerned, it is now embraced in the provision
made by See, 19 of the Byrd Law, still an-indictment which charges
the sale of lapzer beer, although preceded in the indietment by the
words, "alecoholic beverages" is a sufficient averment of wviolation of
law, 8See. 12 prohihits sale of ardent spirits. Ardent spirits, by
terms of Sees 1 of the Byrd law includes heer, and.therefore, u'S&le‘
of heer 1s a sale of ardent spirits, Furthermore,-ardeﬁt.spirits in-
cludes intcXicating 1ilomgys &nd when it is alleged in the indietment
that ithere was a sale'of lager beer, ths Cour, will itake judicial
cognizance of the faet that lager heer 1s an intoxicating liquor.
(See note to Pvrd Law 13 Va. Lew Reg., pagse 974, Thomas ve. COmMmon-—
wealth, 80 Vi., page 95).

.As to additiondl objeetion to this indletment that it falls
to allege whether or not the lager beer contained less than two and
one-fourth per cent, in volume of alechol., - Such an-avérment would
be in the nature of a_ negative avermont aﬁd under various authorities
found cited as to negative averments on.page 412, Vol. 7, "nce Dig.
of Vg, and Ve Vas Ren., such negative averment was neeeéssarve - As 1o
negative averments concerning liquors, see 23 Cvee, page 238 (C)s

A 4o Indictment-charzing Furnishing of intoxieating “amd-rmalt

Lionors 1o Shultz and Snith. _
while Seec. 18 of Byrd Law supercedes Sec: 141 of Tax Law
of 1204, vet does. .t supercede Sec, 3828 of Code so far as the latter
relates to "furnishing" intoxicating and malt liquor to minors?
The prohibition in the Byrd Law is linited in two resvects
not found in See. 3828 of the Code; '

1st It vrohibits sellins and dispensing “hereas Sec. 3828 prohibits






e

2 dealer selling, barterinz, givinz, furnishing or eausing 1o be sold,
bartered, given or furnished;
24  The vrohibition in~the Byrd law is only as to ardent spirits,
whereas Sec.43828 enbraces "apirituous or intoxicating or malt 1i-
quors, which language includes all spirituous and all malt liouors,
whether intoxicating or not (according to oninion of Judge HMc.Lemore
in Gay vs. Commonwealth, 15 Va. Law Reg., 361 and authorlties there
cited, whereas under the definition of the Bvrd Law ardent snirits
would not embrace non alecholic drinks. There is no question that the
Byrd Law was designed to out greater limltations on the liguor traffic
but to construe Sec., 19 as revealins Sec. 3828 would he to »roduce
the contrary result and it is not to he presumed, therafore, that such
reveal was intended, |

To adont the Byrd Law as entiiely superceding the Code Sce.

3828 would further limit the law as to other nersons than dealsrs

furnishing &e. to minors, the sole nrchibition in the Tyrd Law being

against buving for 2 minor &e., and in such cases the orohlibition in

the Bvrd Law is only 25 to intoxicating liquors, that is, ardent
gpirits, while here too, th= Code Sec. 3828 would anply as well to
rgoirituous or intoxicating or malt iliquors,"

In the case of fGay vs, Commonwealth, clted vy Judge
He.Lemore found renorted in Septsmber Law Register, nage 380, it was
contended that the Bvrd Law repealed Ssac. 587 of the Code relating
to sales of malt liquors ete. in 16cal ontion territory. Judse
ve.Lemore held contrary 40 this contention and his reasonlng applies
to the pronosition at bar respecting the impnlied reneal of the nrovi-
gions of Sesec, 3828 ag to furnishing liquor to minors.

I, however, the Ryrd Law does reneal Ssc. 3828 and in or-
der to hed an offence, therefore, the accused must *dispenser ardent
spirits to the minor, the word *furnish®, as found in these indict-
ments, being equivalent fio "dispense"; makes a sufficient averment.

That words of the Statute may e substituted by spnonymous

terms, &, e. 'voluntarily* for *wilfully* see Trimble'!s €ase, 2 Va.
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Commonwealth of Virginia,
COUNTY OF ROCKINGHAM, To-wit:
IN THE CIRCUIT COURT OF SAID COUNTY :

The jurors of the Commonwealth of Virginia, in and for the body of the County of Rockingham,
and now attending the said Court at its...8eptember.......cccviiiiiiiiiinnenninnd term, in the year 190.9..,

upon their oaths present that

.............................................................................................. ghapilien G OONROE .l

...........................................

.................................................................................................

sell. .intoxicating liouor. by retail at his Barroom. on Water Street

JAnthe town. of Harrisonburg . in.said. County,.did. on.said . lath.day

to. Robert Smith spirituous,. intoxicating .and.malt.liguors,.he.the..

- 3

8aid Robert. Smith being then and there a person under. twenty.one

........................................................................................................

against the peace and dignity of the Commonwealth of Virginia.

Upon the evidence of %W ............................... /Qﬁ ............... o
.l/-\ / »

............................................... e iticiiiiiaeneeaee e Witness S-sworn in open Court and sent to the
Grand Jury to give evidence.
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