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And this being a1l thes evidencs, the Court instructad the jury as
follows:

( Hare insert instructions that wars Fivan)

And the cese having bean mrgusd befora ths jurr by the attormey 12
for the Commonwa2alth and hy counsal for the dafendant, the jury upon
retiring to sonsider of their verdict, returned into O0ourt and renderad
the following verdict:

{ Here ingsrt verdict).

Thersupon SsENEEIX the defendent, by counsel, moved the Court to
pat aside the verdict on the pground thet it was contrary to the law
and the evidances, and to grant a new trial to the dafsndant whersupon
the Court overruled such motion and sntered the following order:

{ Hare insart ordsr ).

To whieh setion of the Jourt 1in ov 7ogaid motion ss afore- /ﬁ
gaid and in refusing to grant ths dafen a new trisl ,‘_‘rtha dafendant ,
by counssl, excspted; and tendered this his bill of excspiions: No. ]
and prayve that the same mey be signed, sealed, and anrelled end made 8
part of the record in this case, which is sccordingly done as—she-July
— . Bz e Seea
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Bi1ll of Exeeptions Wo, 2.

d2 it remewbered thet upen tha trial of this cass, aftar all tha
avidenca had basn introducsd as g8t out in 8111 of Exceptions No. 1,
whioh is praved to be treéeated as part heresof, the Jommonwsalth, by 1ta

——ettorney, prayed the Jourt So give the following ir
R Fil

{ Hare ingert instructionz gises on behalf of Commonwanitly),

To the giving of whick instructions mnd to the giving of ssach one
of which, the desfendant, by csunsal, objsetad; whersupon ths Court over-
AP — 1l
rulod said objactions to safdxam the piving of apid _natmmtiﬁna and to '"'-:,;"’
eaok cna2 of them and aramed: the sald 1nstru¢t1mu and spech of tham; %
Bad B Ll i el i Ap R cuked o b, Conm. # ymiﬁﬁ.d. \
and to the action of the Oourt :I.n Ig overruling sald objections and in
A . § P R A e PR ? ¥ e 4--..'
granting said instructions and mmh one of them, ths defendant, by coun- ?“
gal, exceplad, And tendersd this his Bi11 of Exceptions No. 2 and

prays that the soms mey be sigmad, ssapled, and snroilad and mads & part {"--'
of tha racerd 4n this ecsse, which is mecordingly deone M—m-ﬁm-ﬂ?-'i
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Bill of Exoaspltiona No. 3.

B2 it romembored that upon the trial of this case, aftar all ths
evidance had been introduced as set out in Bill of Exeeptionz ¥o. 1,

which 1s prayed to be treatesd as a pert hereeof, the dafendsnt, by coun-
o pal, prayed.ths fourt. to mive the jury the following instruetions:

( Hare insart instructione seked for by defendent med—smofumeds

Yo the gpiving of which instructions, ths Commonwealth, by ite

attornay, objected; whersupen tha Court sustsined the objection of the
g e 2, [(Fueivsid foiarriry Rptnadoded

Commonwa=1th as to wedsd inetructions, and refusad to grent them o7 any
A

of tham,inxwkelaxmexinxpaes To which sction of the Cowrt in sustein-
ing ths objesation of ths Cormonwealth and in refusing to grant said

Bl fuv e tchinty %7k, Kotoney wns bifrug.d,
instructions or any of them,and in rsfusing to grent =ach of them, the
defendant, by counssl, sxcented; and tendsrad this his Bill of Excopt-
iong Fo. 3 and praye that the sems may be signad, sealed, mnd enrcllad ‘:
ond made a part of the record in thio cass, uh:l.ah is aummﬁli:m:aﬁ
e—dere—Fitiy—bas—ef-Court 1010 this— dev—el July—iull,
#ﬁtj; jﬂ |§143?FQ¢IJ? F9IE, v B ﬁ;;TLE?im; Eifh::ii:?w:;:lj:mn;%éjfﬂﬂn.
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The court instructs the jury that wvhoever kxilles a human
beifly with malice aforsthougnt is puilty of mirder. 4 mrder which
is perpetrated by volson, lying 1n wait, or sny other Xind of
wilful, deliberate, and jremeditated x11lins is furder in the

=

firat degree; all other murder is murder in the mecond degres,

() ¥o. © W
’ j' ﬂ- E™ \:“\-\.M .!'JJ ‘gﬂ"
o = = 1__:
Mallee sforethought am used in the forepoins instrustion
beans arny formed deeizn of doing misehief whether arising from
hatred und revenge sgainet the deoeased or oW & surveras -

lignity and depravity of heart in genaral,






({-u-:f-:' No. W >

On a charge of murder, malise ia presumed from the faot
of killing., Whan the killing 1s Troved and is unacoompsnied with

thrown upon the acousad, I

M

#‘M“:E’J No. W, & {_ I 41,‘1)’

is vresumed by law to be murder in the second duareu.-if the Common—
wealth would elavate the offence to mirder in the first degree, it
vust prove the characteristicf of that offence, and if the prisoner
would reduse the nffgnah the aof ppoof ia on him,
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CE,-L_.,.-{,,J No. & 57

The eourt further instruote the jury that to constitute n
wilful, delibarste, and jremeditated killing it is not necessary
that the intention to k1ll ghould exist eny particular length of
i&ﬁi'ﬂiiﬁﬁfﬁﬁ“tff'.Q?ﬁ;{F*i fﬁ?i % i ”:ﬁ&f? %T;f“ff+ 'ﬁ%sz“iwu
intention should come into existence for the first time at the
time of killing, or any time rreviously.

|

(Qu:ﬁl No. @ &

A mortal iven with &
roeseselon of the elayer, without any or upon very slight provocation,
ie prima facie wilful, deliberate and yremeditated killing and throws

upon the accused the neceseity of proving extemusting ciroumstances,
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The court instructs the jury that the oredibilivy of

witnesses is a question exolusively for the jury; ahd—the—ieaw

of_tha avidense—as—emetiy—p=iznceds the Jury have the right

to determine from the aupearance of the witnessesa on the stand,
their manner of testifving, and their apparent candor and
fairnesa, thelr apparent intelligenss, and from all of the
other surrounding ﬂi:l:"«.u:?" m tun#t&: E-i};;hmm
witnesses are mmee worthy of ecredit ,ﬂm to give oredit acoord-

ingly.
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The court instructs the jury as a matter of law, in
sonsidering the cane, the jury are not to ro bevond the evidense
to hunt up doudbts, nor must they entertain such doubte an are merely
ohimerical sctural, & reasonable doubt must be based upon
&n arbitrary doubt without evidence to mustain it, It must be
serious and substantial in order to warrant an soouit-l, Tt must
ba a doubt of a material fast or facts neceasary for the Jury
to believe to find a verdiet of sonvietion and not of ﬁturhl

and non-essential oiroumstances,






Enotruetion Wo, 1,

ﬂ-#mm ;.r_ﬁtmm.h tho m' umt 1r t:hm 15 Aty ruumnblﬁ
t‘hmrr thet the accused gommitted n Celonious sssault and hqttﬂr?
ﬁmn#. g " Eurwmﬂﬂur, as ghnrged in the dndistment, then the
B Ronata 'n ontidiad’ $o st theory.

Instruction WNo, II,

Tho Court instructs the Jury that the law prosimes that the
gocuned 1s innocent of the offemps onRTy~d in the indlotment, and
that t.h:ln n-amptinn goan with the scoused through the ontire

Enatriction Mo, III.

| The Court instructa the Jury thet even 1f they belleve that

" tha avidenos in this pase demonstrates the Trobability of- m:]ﬂ'-it""
| of the aomased, still, 17 Lt fails to catablish boyond o Fesnonsble
doubt the Euilt of the mocuned, then 1t is ihoir duty to noMWSY nim,
for the jury are insiructéd that mers probalitias fore not Mﬁ.—*

slent to wirrant a cenvietion; nor is it ﬂaﬂﬂﬂ!@ﬂ that tha g ﬂ“’

'I.'_-d—__

v
e i ——

(ot the THASs AR 55 1h 1A WSFRcIsE HAY At v Hre ubRhis
that the somused 1s guility than shm it is that ho 1s innoaemt. ﬁ'
m-m#tﬁnufthnmuﬂﬁhﬂmhhm |

g0 clearly snd conclusively that thers is ne resmonabla theory
L _upon whioh he oan be innogent, when all of the evidenoe of the case I

F 1s nongtdersd together, [Puoker's Case 88 va, 22

1 Prather's Case 85 Va. 128

[ Anderscn's Case 83 Va, 329
Gordon'a Case S, B, K, 746,
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Commonwealth of Virginta,> » - LRI, @ E .\i; |
|

nnkmu oounty, To-wit:

AALE

A\ ,:" ;gu tha uhn:q‘itf uﬁiﬁi one of his deputies and to all or
h 5, 7
“any one of tﬁﬁ "ﬂ'ﬁruﬁfb.lu uﬂ uj.d gounty:

:m Ih}"“h day of July, 1810, in Bai:i. sounty, feloniously And of hinm
malice, 4id kill and mirder one James. M. Lee; =50 i wl ol

Theaa are, We:ﬁ-;‘;"ﬁt%f nams %" the [M HR
Virginia to command you forthwith to apurehend the said
iﬂ.ﬂ#ﬁ*‘ and bring him before me or some other

Justice of eald County, at Harrisonbturg, in Central Magisterial

Diatriot in said County, to answer the said complaint, and be further
dealt with aceording to law. And you are,Roreover, I

to ap ear at the same time and place to testify as witnesses on bshalf
of the (onmonwealth toushing the matter of the sa a@.ﬂ:ﬂ o’

0iven under my hand and seal this 17th dey of July, 1010,
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If vyou find the prisoner not guilty vou will say vo
and no morae,

If you find the prisoner gullty of murder in the firat
dagree a8 charged in the indiotment, you will say. an.:mw

If yvou find the prisoner not gullty of marder in t’hl..:!'f.l...r;u't
degree but gulliy of murder in the sascond degree, you will pay so
gnd amsnertain his punishment which shall be confinement in the
penitentiary not lass than five nor more than eightean vears,

IT you find the pﬂ'num*ﬁot guilty of either murder in
firet or second degree, tut gullty of voluntary manslaughter, you
will say so and asecertain his vunishment which shall be sonfinement
in the venitentiary not less than one nor more than five years,

If vou find tha prigoner not guilty of sithar murder in the
firat or mecond degrse or voluntarr manslanghter mt puilty of
involuntary manslanphter vou will say so and ascertain his amishnmant
whieh whall be a fine of not lese that Five keewieest DoLlars [ eeye)
o> »~onfinement in 4ail or bhoth.
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Commonwealth of Virginia, .
COUNTY OF ROCKINGHAM, To-wit: - e,
IN THE CIRCUIT COURT OF SAID COUNTY :

The jurors of the Commonwealth of Virginia, in and for the body of the County of Rockingham,

anid now attending the said Court at 2 B T el ) e R R terin, in the yoar Wﬂd‘ﬂ
upen thele cnths present that. ......ccenevieiinieessinress oo PAnE BRXBOUP. - .ccocviiiinin
om the. 4thoday of AL s i thie year 19900 i the said County,

W with foree and arms in and ubon. thé body of one James M, Lee. in
the peace of sald Commorwealih then and there velng, felonlously, wil-
fully and of hia meline aforethought did make an pesault; and that the
vald Pink Rarbour a certain pilatol of the value of Three Dollara ( BX,00)
then and there charged with gunpodel and leaden bullet, whigh raid
pistol he the sald Pink Barbour in kis hand then and there had and
held, then and there feloniously, wilfullyr and of his malioe afore—
thought dii diseharge and Bhoot off, topagainst and upon the aald
James ¥, Lee: and that the said Pink Barbour with the lesdan bullet

- affraanl’ out of the vistol by the sald Fink Barbomr discharged and

shot off as aforesaid them and there feloniocusly, wilfully and of his
maline aforethought 4iq strixe, beanetrate and wound the said Jamen

M. lesé in and upon the laft chest of him the sald James M. Lee:
m to him the sald James ¥, Lee then and thare with the leadsn

aforesaid ao ss aforesald discharged and shot out of the pis-

tol aforesaid by the said Pink Barbour, in and uivon the ileaft ohest or
side of him the said James M. Lee, one mortal wound:of whieh said
ﬁ:tnl-..m he the said J K;-ihnn..iumdintalr..ﬂiﬂd- And no.

mgalnst the peace and dgmity of the Commonwealth of Virginis,

Uppon the evidence nii‘z’;{; wd;%f/ : s po e, S N
M&"ﬂ"ﬁ"fﬁ .......................... e WItRESS. . sworn in open Court and sent to the

Grand Jury to give evidence.

........ Clerk.
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Coxpan & CoxMman,
S TTTURT TV T W

Hammson e, va, August 8, 1910,
Hon. T. N. Aaas,

Orknay Springs, Va.
Pear 8ir:

Enclosad you will find Pill of Exceptions and record of
testimony in the cass of Commorwealth vs. Pink Barbour. ¥r.
Faul anda I - have gone over the teatimony and have agroed upon the
sane except as follows: g

F ]

on page 4 of Qassway's testimony and on page §, same
witneos, 1 do not agras that Gassway used the words "upralend® or
the words "as though to strike." Ve also disagrese as to whether
nansway said { page5) that Parbour 414 not have the appsarancs to
nim of belng drunk. ur. Paul contends that Gassway teatif'isd that
Barbour "appearad to him to be under the influence of something.”
Anld Mr, Paul does not concede that Gassway testiled that Farbour
“didn't have the appearance of being drunk.®” In the testimony of
sams witness, Mr. PFaul contends that nassway testified that the
prisoner loocked different upon the trial of the case from what he
ippeared at the stable, but that the differsnce in appearance might
’0 due to tho 1ight in which he saw Him or something of that sorts

In the testimony of Henry Morris (page 18) we disagree
ss to wvhether this witness testified that he saw Barbour with a
erowd from Grottoes snter a saloon.

Theae ara the only differencee except as to the matter
o1 Pill of Exceptions No. 4. In order to prasent the difference
in our viewas, 1 have orepared a 5ill of Exceptions upon that point,
whioch is attached to the one prepared by Mr. Fugli

fnem, Yery truly, ﬁrj
A, .
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Virginia,
Roekingham County, to-wit:

This day personally appearsd Joim Paul, befora the undarsigned
and meds opth that ke ie one of the attorneys appointed by Llie Clrevit
Aourt of Roekinghem Oounty to defend Finckney Barbour in the case of
Oommonwealth ve. Pincknay Barbour, charging the said Pinckney Barbour
with o feleony: snd upon the trisl whersof in said gireuit Oourt agid
sarbour was found guilty of murder in the firet degree end senteancsd
to ha aslsotrocutsd on Sapt. 233d, 1910, And thet an appesl from said
judgmant to the Buprems Jourt of Appeels i= desired, and thet sald
Pinokney Barbour i without meens or propsriy wherewith to pay the costs
of auch appeal,

Notary Public.






Bill of Exceptions Yo. 4.

Be it remembered that upon the trial of this ocass, after

all the evidence had been introduced and the jury inatructed as
=et out in Bill of Exceptions Wo. 1, which is prayed to be
treated as part hereof, and after opening argument by the attorney
for the Commonwealth and argument by couneel for the aroused, the
attorney for the Commonwealth, during the closing argpument of the
gasa, arter rafarring to the plea of counsel for the ascumsed,
that the acousad was poor and ignorant, that the Etate tu# strong
and well squinpad in deteseting orime and procuring evidence,
and dwelling upon the righta of the accused regardlese of ocolor or
condition, and warning the jury agoinat inveaion of thoae rights
by their verdiet, by way of reply to that plea, refarrad to the
duty and responsibility of the jury toward the Stata and soclety

1 in this connection said in substance that while the jury should

TTFuArd agsinet error towsrd the prisonsr, it was equally their

duty to guard againest the arror of failing to infliot proper venal-
ties when the 2tate had properly made out ita cmse, and that, whilas
the law provided an avemie for correction of errors oommitted
agpeinat the prisoner, no such avenue axisted for the correction of
error toward the State and moolety. To which referance as to the
right of appeal "y the accused, the defendant, by counsel, ob-
Jected. ind the Court sustained the objection, and advimed the
jury that it had nothing to do with the prisoner's right of ap-—
peal, that the prisoner was entitled to a just verdiot on the law
and the avidancs as 1t appearad 1n Hi= trial before the jury, and
trersupon the attornsy for the Commonwaalth stated that the said
statemsnt made by him, to which objection had besn made, was
withdrawn, and that 1t had not besean intended by what he had said to i
indicate anything other than that the jury should render a Just
verdiet according to the law and the savidence as it appeared in hg

the trial of the accused. To whioh action and IE tmn the part

H-T-.-...( el o h
of the att or the ﬂﬂuumntﬂnlthtﬁdufundnnt by couneel axcepted

and tendered this, his Bill of Exceptions No. 4 and prayed that the
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HET WO, Ta

September 23, 1910,
Clerk, Cirouit Court,

Rookingham County.

This 18 to certify that the order of the Ciremit Court

of Rocldnghmm County dated July 23, 1910, directing the
glectrocutlon of PINKE BARBOUR on the 23rd day of September
1910, was this day execuved at 7.27, A. M,
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