IN THE MATTER OF:
HAWKINS HARDWARE CONPANY, W. H. HAWEINS and H. ¥, HAWKIVS.

Upon three geveral motions to correct an erronsous
asgsessment of income tax for the year 1924.

1t appears that W. H. Hawking and H. N. Hawkine are partners
in business under the Tirm name of Hawkins Hardware Company. Both the
purtics made and filled their income interrogatory for the year 1924,
from which it appears that #. H. Hawkins had & gross income of §7300.00,
from which he deducted his personal exemption of $2000.00 and certain
other deductions, a deduction of taxes of sixtyefive dollars apd of int-
ereat paid, of #340.00, making a total deduction of $2405.00, leaving a
net income supject to tax of $4895.00, upon which the rate is ome per
¢gent on the first $3000.00, $30.00, and two per cent on all in excesn of
$9000.00, iﬂ’;ﬂﬂ. meking u total income tax for w. H. Hawkina of $6T7.50.

¥rom the return of H. N. Hawkine, it appears that the gross
inoome of this tax payer, was $6900.00, from which he deducted his per=
sonul exemption of $2400.00, a deduction §85.00 for taxes paid, and a
dedustion of $380.00 for interest, making his total deductions, F2845.00,
leaving & net income subject to teaxation of $4085.00, upon which the
rate is one per cent on the first three thousand dollars $30.00, and two
par cent on all in excess of three thousand dollars, $21.10, making &
totul income tax of H. K. Hawkins, of $561.10.

W. H. Hawkins contends that the interrogatory zs returned by
him is correct, and shows that an income tax owing by him of $67.60, and
H. ¥, Hawkins likewise contends that the interrogatory returned vy him
ig sorrect and shows an income tax owing by him of $51.10. ir. wyant,
the Commissioner of Hevenue, however, &s stated by him, desiring "to
nave the legal question determined’, made = return and assesament aguinst
the Hawkinsg Hardware Compsny of an income of $10,000.00, upon which the
tax at the rate prescribed by law amounts to 170,00, and the penalty
attached, $8.850, making & total tax and penalty of $178.50. The injus-
tice of this mssessment by kir. Wyant is obvious, It cuannot falrly be

sontended that tha Legisluture proposed a discpimination against a tax
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payer engsged with a partner or partners in business, not only depriv-
iog the tax payer of his personal exemption specifically allowed by 1aw,
but other proper deductions provided in the statute such as taxes, int-
ercet, losses, etc. Indeed, it would seem apparent such was not the
purpose of the legislature upon a most cursory reading of the Statuts at
Chapter 463 of the aote of 1922, page 300, where it ie provided, Section
10, that the aggregate amount of incomes of each person and nnrpnuﬁnn
residing or doing buainess in this state, shall be subjeet to tax, less
the deductions and exemptions thereafter recited. Faragraph (a) of this
section declares that the term, pérson, shall mean and include any indi-
vidual firm or copartnership and the term, corporation, shall mean and
inelude every incorporated company, joint stock company, ete. The ef-
Teot of this provision is to subject to taxation all individusls, cors
porations and partnership associations- It does not mean to subjeot to
double texation the individual who happens to be o member of a firm or
co=partnership, nor does it mean to tax the income of a firm as & legel
entity, separate and apart from the individusls compoaing the same, and
then subject the individuasls to taxation upon the same lncome as well.
The true intent of the Stztute, when read as & whole includes within
its purview, an income tax upon each individusl, upon partnership asso-
siations, limited partnerships, and upon all corporatimns, joint stock
aompanies and sssociatlions having cepital stock represented by shares or
gcertificates of stock, organized for profit. It cannot be doubted that
the tax payer is entitlad to the personsl examption end the deductions
allowed by law. JThese uggregate for W. H. Hawkins, $2405.00 and for

H. ¥. Hawkina, $2845.00, making $6250.00, which deducted from thée awsseps-
ment of $10,000.00 made by Mr. wyant, would leeve $4750.00 taxable income
resulting in a tax of $60.00,manifeatly unjust 1o the Btate. W, H. Huwe
kins reported & gross income of $7300.00, H. M. Hawkine a gross income
of §6900.00, making sn aggregete gross income of §14,200.00, from which
deduct the aggregete exemptions and deductlons supra, $8250.00, leaves &
taxsble income of $8950.00, resulting in & tax of one per cent on P6000.00,

$3000.00 for each, $60.00, and two per cent om $2950.00, $59.00, making
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an aggregate tax of §119.00, the very amount of the meparate texes of
W. H. and H. . Hawkine. Mr. ¥yent says he made the assessment sgainst
the Hawkins Hardware Company to get & decision. e submit the degis-

ion must be the assessment is erroneons.

WITI oo W


















1% THE CIBCUIT OCGURT OF ROCEINGHAE COUNTY, VIRGIFNIA.

Commonweslth of Virginis

¥): On lotion to be exoneratef Irom payment of inoore tax.

; Hawkins Eardware Coopany.

Testimony produced before Hon. T. ¥. Hanrs, ﬂ"l.:*!g:e of aaid
Bireult Court, Baturday slfternoon, July 18, 19256, at tha hearing of
seid motion.

APPUARAVCES: D. W. Barman, Buﬁ.. Commonwealth'n Attarmey,
and B, Warren ¥all, Sen., Attdr¥mey=at-law, on
behalf of Commonwealth

and
John T. Harris, Esq., on behalf of the defendant.

and

H. W. Wyant, “ag., Examiner of Reserds for the

e M — g -

¥, We WYAIT, sworn, and exmmined by Hr,Harris, tﬂtifilﬂ:'

¥R, HARRIS: The motion, Your Henor, pleasa, 1»
to sorrect sn errinecue szzesmaont ageinst
BHawkins Hardware Company, comosed of W. H.
Hawking and X. I, Hawkine, partners doing
business under that firm nane, oF to exon=
eTats them from the payment of an ingone tax
tased on the massessment of &ugm.m insome,

1 Imi

making the tax =sn? penaliy
. THE CCURT: It {= a tax a=sessed on income, ¥ou ony?
ER. EARRIS: Yes, sir: on income exslueively.
el K2, Byent, I xi1] ask you to exsmine hls ticked whish ium'i-h-'
to bé s duplicate of the income tax tleoket, and state if that is &

copy?
i Yen, sir.
Q@ Did you make that assessment on which the tax was levied?
A T di4,
§ There waer no return mate by W. H. Hawkins 3 Company of any






income¥

A Mo, »ir.

§ WYow, ¥ou mafe That asssssment: o what 414 vou base thet
nseeasment ; Mr. Wyant? Thai is the asasessament for the ysar 1924,
baing on income for the preceding year, 1923.

A It is purely a legal quastion here. This I=s the only way I
could have it decidedj that is, under the Virginia tax law
the partnership pays the income tax, after deducting the amsunt of
salary that esch one of the partners draws out. Urnder the Federal 1aw
the partoership pays no tax but the individusl membera of the firm
wfxfknxfimm pay it. Here, the individual memters made the report
and took off their family expenses and personal exemptions, that is,
$2,000.00 for the wife and $400.00 for esch child, ffom thelr respec-

tive inter 1 t received frop the par .
ive interests that they recedy . baasslidny:
THE COURT: This is an arsessment against the partner-
ship, is 1t? ) o Wl
WITIESS; This 1= an assessment against the partnership:;
yes, sir,
A (Contd.] Under the Virginia tax law they would have

the right to daduct it from the income == the amounts that they had
pald themselves regularly as salaries, and they would net have o
walt until the end of the yea? to dedust their partnership share of
the profits and then report it in the individunl income retumns.
Q@ Is that the ground on which you ma?e the as=ezament?
A YTes, sir: purely es & matter of law, Yoo wers prefeotly 'Il'.lfl.
sware of thia que=stlon.
4 You and I have both had d1iffieulty ambout it.
A Yes, sir.
MR, HARRIS: It 1s due %o Mr: Wyant to sy that w
G@iscupsed the guestion, and I coneluded that the
law simply Tequired the individusls of the firm

to make their income tax retums, ascounting for
a1l p:ﬂf.’.t:l-
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TIE COUNT: And that there should be no partnership
Taturn on that?

N2, HARRIB: Yas, sir; there should be no partnor=
‘ship Tetum for income beenusa 1t -1
impoasible to work out the Asductions and
examptions in the ynrtneruh.iinratum. Xr,
VWyant contended that the ership should
{u the ingcowe tax, and let the resulis

what theymay I;lt-h the seversl individuals.

@ ¥r. Wysnt, I went to show now thet the individusl 4id make
return of income?

A They dtd.

G ¥r. H. W. Hawkins made an income tax retum?

A Yees, oir; I have the original.

¥R, WALL: I object to ovidence me to the individu-
' al retum.

THE COURT: The pbjiection is overruled., I Ao nod
seg why there should be any sbjestlon to that
evidence, even if that evidence :'.lne:- not war-

B —— et S dez L RS
S —— — our Iﬂﬁﬂﬂl% = they

made their returns snd paid

HR., WTANT: I hove the oviginal retumrmn and Tﬂl h
glad to file it.

THEHE COURT; The parinership assessment should de
filed, and, aleo, the individual assessmants.

@ Thle ls the tax-ticket made out on the return of H. J. Hawkins?
(Indicanting).

A Yen, #ir; that is the correct amount of the tax.

& Iow, bave ysu the return of ¥W. H. Fawkins?

A I have the original return.

woheeZin 1a ihe ticket mafe out on the Individual vetivn of ¥.

H. Hawkine, (Indlecating], ®&87.90 plus the five per ecenty

A That ds right. There is nothing on the individual retums,
however, to show that this ws= saleries received from the partzership
of W. H. Hawkine & Company.

€@ The returns will speak for themselves as to what they show.
That ia the ticket bamsed on that return?
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A Yea, sir.

@ Examine this paper und see if that Ls a duplicste of the tax-
ticket agalinst Eawkins Zardware Corpamy for income tex tassd on the
income assessment of $10,000.00%

A Tt is. W, K. Bawkins & Compuny made no partnership ineome
return, and I ansepsed them for $10,000.00 of income for tha y=ar 1923.

M the time +this asngaznent wna made by ¥you, these meveral
irdividual income Teturns were befors you, were they?

A YTes, air. And I took the positisn that the members of tha
firm of Hawkina Eardware Company should nst ba texes Individually,
but the partnershiy should pay the income tax.

Witneses stood amide.

H. M. HAWKING, sworn, examined hy ¥r. Herris, testified:
§¢ the firm of V. E,

Hawkine & Company?

A Yo, mir.

4§ Tou €o not keep them?

A Wo, olr.

G You do know of your own ¥nowledge the income ¢f that fim?

A Yans, mir.

@ I will ask you to examine your individusl tux return to the
Btate of Virginia for income for the year 1923, made and weturned on
the 7th of June, 1924, and state whether or not under item 13, l‘ﬂfﬂ_u
dncumas of - Lhe tex-payer® the suz of 85,900.00 there entersd covared
all of your income from every source?

A Yea, sir.

Q¢ Did it inelude what you hed withdrawn from the partnership of
W, H. Hawkins & Company, ccrposed of yoursel® and vour fathar, W. ¥,
Huwkins?

A Tem, sir,
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Q@ It ineluded everything on saocount of withiraw scoount?
A _E‘II. -13'-

*
| ——

L § Aot 418 it include all of the profite that you had left im the
business?
‘& Wax . BT

= “—_
W=

S 4nd 414 it include your entire income from s7ery ssurcs?

A Tes, sir; that is, my individual incsme.

Q Against that you have taxes eharged other than ineome of
$65.00; what was that tax om? On your real egtnta, was 1t nat?

A Tes, pir.

R And you have intersst paid during the yesr, $3e0.00; a1a you
have “hg:"i"hWIﬁ money?

A Yem, sir,
L__._ipﬂwmwmﬂ i R i

A Yasm, air.
THE COURT: ¥ow many children 244 you have?

F WITiR38: I had one mt that time,

& You were entitlied to an exemption of $2,400.00; $2,000.00 for
yoursslf and $400.00 for one child?

A Yes, air,

Q& And that is a correct retumm of =11 the profite male by the

e

parinership of W. I. Hawkins & Corpany for the year 15239

A Yen, mir,
8 That e, of your share of e £ =

A 'f;t!, lil‘."'r

& 1 will ask you to exsmine this return of W. H. Hawkins, whieh
wae returned June 7, 1924 for the inoome tax of 1923, in which there
i is retumed $7,300.00, under the head of salaris=, wages, &c.,

from businens or vocatlon; did that lnclude all of your father's withe
drewals from the firm that year?
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Yes, nir.

And Llrcluding the profites left in the business of tha firm?
Yes, adir.

That i his entire share?

- Yes, sir.

How were those profits divided after withdrawal?
Bq!-ll.ll.?f

THE COURT: Did that inolude the profits 157t in the
tuainsan?

WITXZESE: This smount?
THE COBRT: Yes, eir.
BITIESS: That is 811 the firm made that year,
You apportioned nll the money left between vou, whether 1=ft

in the business or withdrvawn from 117

A -I.!til: BAiT S ——

Q@

4

¥R. HARRIS: I have s copy of the Federal Government
tax return showing what that profit was.,

I will let you refresh your memory from that and ask ¥ou to

state what wan the net {neome retumned Bv W. E. Hawkins 2 Company to

the Federal Govermment for the year 19237

A

g
A

- o = O

§9,590.38.
That wa= the net incowe?
Yen, sir,
THE COTURT: Of the firm?
#IT?TEE:‘ Len, st
THe® whs Bafors any withdrawele?
Yen, nmir.
ZEefors any withdrawals of palary by yourself and father?
Yen, sir.
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Q How, ¥Er. Hnwkina, do you ¥now thot your father had paid taxes

- - R
Tap, air,

en his real eatate of $63.00%

.—---l_'I

R And that he patd intercst on dorrowed money of $340.00%

$405.00 wus ull the deductions that were taken off?

Teom, wir.

¥
%
A Yee, sir,
g
A

Q@ Ee hed no dependants, but had an exemptisn an a Werrled man of

$2.,000,00?

A Yap, air.

NR. HARBRIS: Your Fonor, thars are thres moticns: one

by the Yawkins Eardware , and one by ench
of the mambers of the fimm. We oould not tell
wileh woy your Heomor would Ascide the quesiian,

mnd 41f you Aecide in favor of the partnerahip
thke otherdwlll hHe ou‘.éﬂ, and Tige yéras.

e T,

!;--—- - the yawry

CROSS-EXAMIZATION BY ¥. VARREY WALL, 26q.

X You eay, Mr. Hawkine, that these profits were divided tqmﬂx
between your father und yourself?

Yes, air.

A%t the end of the year?

ful, sir,

Ho, eir.

A
X
A
X You paid yourselves no regular salariea?
A
X

You Juet took mn equal divielen of the profits st tho end of

A We have u living-nccount, and we would eharge 1t up ns we taok

it out, mod, At the end of the year, we balanced it up, and whatever

the mmount wus it was charged on the ledge? to his mocount and to my

Bceount.

THE COURT: You withérew from the firm during the yrar

af you needed 1t%
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TITHESS: Yes, eoir.
¢ You withdrew any amount ¥You pleased?
A Yooy slrs
& The firw veted you no speelfic salary?
i Bo, sir. There ias no "firn"; it is .l wrlhtp- we and
my father.
Q@ There was no agreepent that emeh of you shaul® heve a spepifie
salary?
A oy 8ir.
Q@ You Jjust took what vou needed ms you had the risht to?
A Ve :llntrlll:r took pretty close to the =ame nmount each yemr.
We did vot have any understanding.
THE COURT: You weére egual parinsra?
WITMESE: Tes, »ir.
',;—h—f——mmmﬁn profits equally?
WITHESS: ¥o, sir. I have n sparate book, and if he
SRR
THE COURT: It is an equel partoership?
WITHESS: Yes, sir,

THE COURT: Out of which you pay no salaries and divide
the profits at the end of the bupiness year?

WITHESS: Yan, sir,
4 And you have, of coulae, expenmes?
A Yer, sir.

b : - _THE CG artneTs 4o not umsuall £ n‘lnﬂ'ﬂ' ﬂ‘ﬂlﬂﬂ
L ' S e a epeeInT agTEaRent.

Vitnezs atood amide,
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