











commonweal th

Y. On an appeal from a decision of the Mayor of the
City of Harrisonburg

V. L. Kennedy

This day came again the attorney for the Commonwealth,
and the defendant, V. L. Kennedy, came in obedience to his recog-
nizance, and the jury impanelled and sworn for the trial of this
case came pursuvant to ad journment; and having received instruc-
tion of the Court, the jurors were sent out of Court to con-
sider their verdict, and after some time they came again into
Court and returned the following verdiet: "We, the jury, find
the defendant, V. L. Kennedy, guilty as charged amixaijuwigexx
Lxxmxafx RO x @ xardxknxsEryexf etk xenxtkexgiatexReued in the
warrant and fix his punishment at six months in jail and a fine
of $200,00, G.C. Dowell, foreman," Whereupon, the accused, etc.
And thereupon, it is considered by the Court that the Commonwealth
recover against the said V. L. Kennedy two hundred dollars, the
fine aforesaid, and the costs incident to this prosecution, and
that the said V. L. Kennedy be held to hard labor on the State
Convict Road Force for the term of six months, the term fixed by
the jury, and thereafter untiﬁyis fine and costs be paid, or,
until he is discharged pursuant to the statute for such cases made

on motion of the defendant, by counsel,

and provided; however,/ezecution of this sentence is suspended
until the first day of the April Term of this Court, being April
17, 1933, in order that said defendant may apply to the Supreme
court of Appeals for a writ of error to the judgment of this Court;
and thereupon, on motion of the defendant he is admitted to bail

in the penalty of —7/ .. - Dollars, for his appearance be-

fore this court on the first day of the April Term, and the said
V. L. Kennedy, with Elizabeth Myers as surety, who justified to
her sufficiency, were each duly recognized in the sum of i

for the pérsonal appearance of the said v. L. Kennedy before this

Court on the first day of the April Term thereof, to do and receive






as the Court may then and there direct and not to depart thence
without leave of Court, and be bound under this recognizance
until this charge is finally disposed of, or is declared void

by order of a competent court.
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Whereupon the accused by his attorney,
moved the Court to set aside the verdiet on the
following grounds: -

(1) Because the verdiet of the jury is
contrary to the law and the evidence.

(2) Because the verdiet of the jury is
without evidence to support it.

(3) Because of the admission of certain
evidence tendered on behalf of the Commonwealth
and received over the objection of the accused,
exceptions being duly taken thereto, the reasons
being assigned for said exceptions.

(4) Because of error in a certain
instruetion given by the court at the instance
of the Commonwealth, whiech instruction was objected
to by the accused, and duly excepted to by the
aceused, for reasons assigned.

(6) Because the verdiet of the jury imposed
an excessive fine and inflieted & cruel and unusual
punishment contrary to Section 9 of the Constitution
of Virginia, whieh motion the Court over-ruled, to

which action the aceused by counsel, excepted.






In the Name of the Commonwealth of Virginia:
To the Sheriff of Rockingham County, Greeting:

to appear before the Judd‘e of the Cbrcutt%rt of Rockingham County, a

House thereof, a,tbo ’clock, a. m., on the..... /7 .............
to testify and the truth to say in behalf of the Defendant in the prosecution of the Common-
wealth, plaintiff, adainst 7 i L e e A R, M e e o A

And this......... Sl L. ...shall not omit under the penalty of £100. And have then
and there this Writ.
Witpess,...d. BOBERT-SVITZER, ..., Clerk of our said Court, at the Court House, the
/8 jﬁé

. /0_‘1/‘—/ 19.{".7...., and in the 14 /. th year of the Commonwealth.
DAY, S S 03 N T /..., Clerk.

News-Record, Harrisonburg, Va. -






In the Name of the Commonwealth of Virginia:
To the Sheriff of Rockm%?,County, Greeting

..........................................................................................................
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to a peag efore the Judge of tbclEZ”"t Court of Rr;glzmgbam Founty, at the Court House thereof,

at ’clock, a. m., on tbe/.?....’.‘z‘{ay of,‘dzf .................................................. 19j
to testify and the truth to say in bebalf of the Com/)nomuealtb UL o AT e ey ) S Tl e o
/&

................................................. /e O, ///f/

who stands cbarged th and indicted for a felony misdemeanor.

And this.... L4 £% .................... shall not omit under penalty of £100. And have then and
there this Writ. f{
Wztness,«) J. ROBERT SWITZER, Clerk of our sazd Co rt, at the Court House, the 7. . 4Z7 .
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Conmonwealth of Hirginia
GOVERNOR'S OFFICE

RICHMOND

May 12,1933,

¥r, &, Dulaney Otty, Harrisonburg, Va.

dge H., W Zertram, Harrisonburg, Va.
Hon. D. W, Beiman, Commenwealth's Attorney, Harrisonburg, Va.
Hon. John R. Saunders, Altorney General, Richmoend, Va,
Sheriff Chas R, Fawley, ilarrisonburg, Be
V. L. Xemnedy, Harrisonburg, Va,

Dear Gires

1 have before me the aprlicetion for the comue
tation oi the seutence oi V. L, Keunedy, convicted in January
1933 in the aockingham Circuit Court of the possession of
ardent spirits and sentenced to six months in jail, $200.00
fine and couts.

4 petition has been filéd witlhy me, signed by many
citizens and officials o1 Rockingham C ouniy, asking that
executive clemency be extended this man. The trial judge
and Comuonweslth'e attorney recommend thet this man's jeil
gentence be commuted to thirty days, which recomuendation is
concurred in by the Attorney Gemeral,

In view ¢f the recommendstions of the trisl judge,
Commonwe=lth's attorney and the A¢torney General, I am come
muting this man's sentence to thirty deys in jail, $200.00
fine and costs,

Respectfully ycur&,

- L,

v&t'=’" AN

n Gariand Pollard,
Governors
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COMMONWEALTH OF VIRGINIA

P

GOVERNOR'S OFFICE

RICHMOND

Judge H, W. Bertram,

Harrisonburg, Va,
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VIRGINIA:
%; e v%/w@me (gm/ % W@a/&, Seled al the g{/ﬂwy %”/0@7

in bhe %/y (/ : %&/{wmm/ on Tuesday e 28@!1%7 0/ larech, 1933,

The petition of V. L. Kemnedy for a writ of error end supersedeas to a
Judgment rendered by the eireuit eourt of FRockingham county on the 18th dq of

‘ January, 1933, in a prosecutlion by the Commonwealth against thoe said petibimei "
- for a violation of the prohibition law, having been maturecly considered and a

@ trun:cript of the record of the judgment aforesaid scen and inspected, the

h court being of opinion thet the sald Judgment is plainly right, doth reject

‘ said petition, the effeect of which is to affirm the Judgment of the said cire

: cult court.

D

|

CeCoe

Copy certified to lower court.
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Instruction Noe /

The Court instruets the jury that if they
believe from the evidence tyat the basement was occupied or controlled, 0&’{5*‘:7

by V. L. Kennedy, and that the ardent spirits found therein wasxxsk

the property of V. L. Kennedy, or that he was interested in the same,
oz;qaidedf#gébetted or participated in its unlawful possession, then

they must find him guilty.
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Instruction Noe ..;ZL_.

The Court instructs the jury thét if they believe
from the evidence that the basement in which the moonshine liquor
ih this case was found was occupied &ad controlled by V. L. Kennedmrchp{%A%r'
then the presumption of law is that said liquor was possessed by
said Kennedy, but they are further instructed that this presumption
may be overcome by satisfactory evidence showing that the location
of said liquor in said basement was without the knowledge, connivance
or consent of said Kennedy.
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Instruction Noe A y

The Court instructs the jury that unless they
believe beyond every reasnadle doubt that the liquor found ih

the basement under the store of the accused was the property

of the accused, Wm, or that

ke he was interested therein, or that he aided, abetted, or

participated in its unlawful possession, J?w’a o %47
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INSTRUCTION NO. /Q_v

The Court instruets the jury that in this cese,
as in all criminal cases, the sasccused's plea of not
guilty raises a presumption of innocence in his feavor
and puts on the Commonwealth the burden of proving
his guilt beyond every reasonable doubt. If, therefore,
upon & consideration of the whole case, the testimony
of the witnesses and the circumstances shown in evidence,
there exists in the minds of the Jjury & reasonable
doubt as to the guilt of the aeccused, they should find
him not guilty. And the Court further tells the jury
that a rezsonable doubt is that state of the case which,
after comparison and consideration of all the evidence,
leaves the minds of the Jjurors in such condition that
they eannot say that they feel an abiding convietion

to a moral certe inty of the truth of the charge.






/ M{% | Dcfondnf'a Instruction Is._&___

Before the jury ean convict the accused they must be
satisfied from the evidence that he is guilty of the offense
gharged in the indictment beyond all reagonsble doubt. It is
not sufficient that they should believe his guilt probable only,
or more probatvle than his innocence. No degree of probabvility
merely will suthorize a corvietiom, but the evidence rust be ef
such a character and tendenegy as te prodwee in the minds of ﬁi
Jury & moral certainty of the prisoner's guilt, to the exclusion
of reasonable doubt.
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INSTRUCTION NO. 42 2 .

The Court inmtructs the Jury'that if upon the
whole evidence in the case there is any rational
hypothesis consistent with the conclusion that the
accused is innocent he cannot be convieted, and that
the guilt of the accused is not to be inferred because
the facts proved are consistent with his guilt, but

they must be inconsistent with his innocence.






WARRANT OF ARREST

STATE OF VIRGINIA, CITY OF HARRISONBURG, TO-WIT:

To Frank L. Dovel, Chief of Police, or any Policeman of said City:

Clpente 1

in said city did

"})M/’é‘/ 2o /I/,,,pé :/é/zx/c_, ‘/ e Em ‘/ F2A “/‘»Z'iz(/ u(% ‘J‘//"G{/:,r//s)

....................................................................................................................... in violation of an ordinance of the said city:

These are therefore in the name of the Commonwealth of Virginia to command you forthwith

to apprehend and bring before me, or some other Justice, the body of the said £° '.‘,T /*”W’M
e & - \/y,—«/vu/(_, Al e 2 «vzuwj .....................
........................................ Z

....................................................................... ) S



VIRGINIA, CITY OF HARRISONBURG, TO-WIT:

S R I e e e R S P R e s N e B L
me, WARD SWANK, Mayor of the City of Harrisonburg, Va., and severally and respectfully acknowledged themselves to be in-
debted to the Commonwealth of Virginia in the sum of $...................... to be levied of their respective goods and chattels,
lands and tenements, as to which obligation they waive their Homestead and all other exemptions.

YET UPON THIS CONDITION) that if tHe Sait ... oooiimmiii ooiieisssestosemiismiiissssersssassis sesss s st sassmssasiesi s syoicssambosss
shall personally appear BEIOPe. ...ovcaiin oo i i, onthe.......l day of.......... e o 195 , then

and there to answer for and concerning the certain warrant herein set out and of which he stands charged and shall not depart
therefrom without leave, then this recognizance shall be void otherwise to remain in full force and virtue.

Witness the following signatures and seals this_.................... e ey ok s et o [ S
.................. (SEAL)
............................................................................................... (SEAL)
Taken and acknowledged before me this....... . . ARG e . s 195

Mayor City of Harrisonburg, Va.
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CERTIFICATE NO. £ ¢

Mr. Clarke Liskey, a witness introduced on behelf
of the Commonweglth, being first duly sworn, testified as
follows:

.By D. W. Earman, attorney for the Commonwealth: =
5=Q Mr. Liskey, you know where V. L. Kennedy's place of
business is, do you in the City? A Yes Sir.

4-Q I want to ask you a few questions, no doubt you are
reluctent to answer them. Did you ever get any whiskey
over in the rear of his besement? A Yes, sir, through
the basement part.
5-0 How long has that been? A Two months ago, I have an
idea. I don't Jjust know about the date. It has been quite
a while ago.
Mr. Ott: I object to thet on the ground
that he has not said he got anything
of Mr. V. L. Kennedye.
THE COURT: Objection overruled.
Mr. Ott: Exception is noted on the ground
that the evidence of this witness does
not specify that he got this of Mr. V.
L. Kennedy.
6=-Q Just state to the jury the procedure that you went through
in order to get this whiskey. Just what was the system?

Mr. Ott: I objeet to the whole of that testimony.

THE COURT: Overruled.

Mr. Ott: Exception is noted to the ruling of

the Court on the ground that this evidence
is irrelevant end immaterial to the issue
in this case.

Just what did you do, in order to get this liquor?

A I went in the door down there.

7«Q What door? A The basement door. I guess it is in the

rear of the store, I don't know for sure.

8-Q Did you do anything before you entered this basement?

A Rang the bell.






.9

9-Q  Where was the bell? A Beside the door.
10-Q Then you went into this little shed like. Did you elose
the door? A I don't remember.
11-q After you got down into this little shed, what did you do?
It appears that there are some auger holes through this door.
A I didn't see anything heppen there.
12-6 VWhet d4id you do?% A I got what I went in there after.
13-Q How did you get it? Did someone ask you what you wented?
Who else was about there, who was on the inside?
A I don't know who was on the inside.
14-Q Just what did ydu do when you welked up to that door?
A I don't remember any more what I did do.
15-Q@ Did you tell them you ==

Mr. Ott: Leading question.

THE COURT: Objection overruled.

Mr. Ott: Point saved on the ground
that it is leading.

16-Q How did they know yom wanted licuor? AT don't know if

it wes & man in there or rot.

17-Q Whoever wes inside, a mesn or woman, how &id the person on
the inside of this door know what you wanted? A I asked him,
18-Q Asked him for & drink? A Yes, sir.

19-Q Then what happened? A That's all that happened.

20=-Q You got your drink, did you? A Yes sir.

21-Q Where did he put it up, in that little door on the metal
plate? A Yes, sir,

22-Q Whet did you pay for it? A I don't remember any more what
I did pay. It has been so long 2go I have forgotten. Not so mueh,
though, I don't think.

23=-Q Don't you know whether you paid &2 dime, quarter or fifty cents,
don't you remember? A No, sir.

24-Q Anyone with you? A I don't think there wsas.

25-§ How often were you over there? A Never but onece that I

remember of.






26-Q How did you know you could get the liquor there?
A BSomeone told me I could get a drink around there.
27-Q How long after you pushed that button before you got it,
did you have to wait some time?
A I waited a few minutes.
28-Q Service pretty good, was 1it?
A Yes, sir.
29=Q What kind of liquor was it, wes it red liquor, white
liquor, or moonshine liquor? A It was kind of dark. I
couldn't tell what color it wes. I didn't pay any sttention.
20=Q Max@it was water you drank? A I don't think 1; was weter.
MR. OTT: With deference to the Court, I want to
make a motion to strike out that evidence on the ground that
from the testimony of the witness, it does mnot show that this
liquor wes purchased from the defendant, V. L. Kennedy, and it
in no way conneets V. L. Kennedy with the sale of this liquor.
It is immaterisl and irrelevant -- I say that with deference of
course, to you == and the introduction of it will be immaterial
and irrelevant. I suppose you overrule that?
THE COURT: The motion is overruled.
This is not & prosecution for sale but prosecution for possession.
This evidence is admitted, under the circumstences, to go to the
Jury to determine whether or not the accused knowingly possessed
this liquor. aﬂC}?
MR. OTT:N Exception is noted to the ruling
of the Court for ressons above stated.
The 4#e foregoing cuestions propounded to Clarke
Liskey, witness for the plaintiff upon direct examination by
the sttorney for the Commonweal th, &and,notwithstending the
defendant's objection, sllowed by the Court, the defendeant

by counsel, excepted for the recsons hereinabove given.

A
Teste: this é{ dey of ’Z24LaouwA41 1933.
v !
Wz/;}lﬂ*—é&&f/ Judge.







CERTIFICATE NO. 3 >

The Commonwealth having rested its case, the
defendent, by hnis attorney, moved the Court to strike out
the evidence for the Commonwealth, becesuse it wes plainly
insufficient to sustain a verdict of guilty, which motion
the Court overruled, to whiech action of the Court the
defendant by counsel excepted on the ground that the evidence
introduced by the Commonweglth did not show that the liguor
was in the possession of V. L. Kennedy, or that V. L. Yennedy

was the owner or occupant of the premises from whieh it was

o
Teste: this // day of 7%%42444441 1933.
o

takene.

SIS 2o e tir

Judge.







CERTIFICATE NO. - A

INSTRUCTION NO. 2.

"The Court instructs the jury thet if they
believe from the evidence that the basement in which
the moonshine liguor in this cese was found was occupied
or controlled by V. L. Kennedy solely, then the presumption
of lew is that said liquor was possessed by said Kennedy,
but they are further ingtruoted that this presumption may
be overcome by satisfactory evidence showing that the
location of said ligmor in said basement wes without
the knowledge, connivence or consent of said ¥Xennedy.™"

The foregoing instruction was granted at the
request of the Commonweslth, =nd the defendant objected
on the ground that positive, affirmative evidence had
been introduced by the defendant on the subjeet of the
ownership of the moonshine ligquor, and there being no
evidence introduced by the Commonwealth to contradict the
same; that there wes no presumption of law against the
accused; that this instruction placed upon the accused a
burden whieh he should not carry, but the Court overruled
the objection of the defendant, and granted the 1nstructior§>
to which setion of the Court the defendant excepted.

Teste: this // day of ?r:&vwcdﬂ/; ,1933.

P s Jprer et

Judge .







CERTIFICATE NO. 3 .

The following instructions granted st the request
of the Commonweszlth and of the defendant, respeetively,
as hereinafter denoted, are all of the instructions that
were granted on the triel of this esse.

This instruction wes granted st the recuest of the
Commonweealth:

Instruetion No. 1.

"The Court instruets the jury thet if they
believe from the evidence that the bssement wes oceupied
or controlled, solely by V. L. Kennedy, and that the
ardent spirits found there in was the property of V. L.
Kennedy, or that he wes interested in the same, or
knowingly aided and abetted or participsted in its

unlawful possession, then they must find him guilty.®

This instruction wzs grented at the request of
the Commonwealth:

Instruction No. 2.

"The Court instruets the jury that if they
believe from the evidence that the basement in which the
moonshine licuor in this case wes found wes occupied or
controlled by V. L. Kennedy solely, then the presumption
of law is that said liquor was possessed by said Kennedy,
but they are further instrueted that this presumption may
be overcome by satisfacetory evidence showing that the location
of said liguor in said basement was without the knowledge,

connivance or consent of said Kennedy."

This instruction was granted st the request of the
defendant:
Instruetion No. A.
"Phe Court instruets the jury that unless they

believe beyond every rezsonable doubt that the liquor found






in the basement under the store of the sceused was the
property of the accused, or that he was interested therein,
or that he aided, abetted, or participated in its unlawful

possession, then they must find him not guilty."

This instrucetion was granted at the request

of the defendant:
Instruction No. B.

"Phe Court instruets the jury that in this
caée, as in all ceriminal cases, the accused's plea of
not guilty raises & presumption of innocence in his
favor and puts on the Commonwesglth the burden of proving
his guilt beyond every reasoneble doubt. If, therefore,
upon a consideration of the whole case, the testimony
of the witnesses and the circumstances shown in evidence,
there exists in the minds of the jury a reasonable doubt
as to the guilt of the accused, they should find him not
guilty. And the Court further tells the jury that a
reasonable doubt is that state of the case which, after
comparison and consideration of all the evidence, leaves
the minds of the Jjurors in such ceondition that they cannot
say that they feel an abiding conviction to & moral certainty
of the truth of the charge."

This instruction was granted at the request
of the defendeant: Instruction No. C.

"Before the Jjury esn conviet the accused they must
be satisfied from the evidence that he is guilty of the
offense charged in the warrant  beyond all reasonable doubt.
It is not suffiecient thet they should believe his guilt
probable only, or more prebable than his innocence. IO
degree of probebility merely will suthorize a convietion,
but the evidence must be of such a character and tendeney &as

to produce in the minds of the jury a moral certainty of the






prisoner'’s guilt, to the exclusion of reassxonsble doubt¥

This instruetion was graented at the request of
the defendant: Instruction No. D.

"The Court instruets the jury that if upon
the whole evidence in the case there is any rational
hypothesis consistent with the conelusion that the
accused is innocent he cannot be convicted, and that
the guilt of the accused is not to be inferred because
the feets proved are consistent with his guilt, but

they must be inconsistent with his innocence."”

o
Teste: This _// day of Zﬁé/ﬁ:t4¢</hjf ,1933,
7

MY K}¢§4/¢44t222¢4/Judge.
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CERTIFICATE Wo. b g

After the Jjury had returned into Court and rendered
its verdiet, the defendant moved the Court te set aside the
verdiet and grant a new trisl on the following grounds: (1)
Because the verdict of the jury is contrary to the law and the
evidence; (2) Because the verdiet of the jury is without
evidence to support it; (3) Because of the admission of certasin
evidence tendered on behalf of the Commonweslth and received over
the objection of the defendant, exceptions being duly taken thereto,
the reesons being assigned for said exceptions; (4) Because of
error in a certain instruction given by the court at the instance
of the Commonwealth, which instruction was objected to by the
defendant, and duly excepted to by the defendant for reassons
assigned; (&5) Because the verdiet of the jury imposed an
excessive fine and inflicted a eruel and unusual punishment
contrary to Section 9 of the Constitution of Virginia, whieh
motion was overruled by the Court and judgment entered upon said
verdict against the defendent, to whicech said aetion of the Court
in overruling said motion and entering said judgment the defendant

excepted.

e
Teste: this //  dey of _Fwfaecerey , 1933,
v

¢§?7flzﬁfzg,4/7452522,m/ Judge .
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TESTIMONY FOR THE COMMONWEALTH.

MR. H. 5. HARPINE, a witness introduced on behalf of the Commonwealth,

being first duly sworn, testified as follows:

By Mr. Earman:

1-Q
A

2-Q

burg?

4-Q

What is your name?
H. S. Harpine.

You are a special policeman, are you not, of the City of Harrison-

Yes, sir.
You were acting in that capacity on December <2Z2nd, last year?

Yes, sir.

r
Mr. Harpine, state whether or not you and other officers armed with al

search warrant, searched the premises of the building of V. L. Kennedy on West

Market Street for ardent spirits?

Yes, sir,

What officers accompanied you?

Mr. Morrison, Mr. Leake and Mr. Neff,

What time of day was this search made?

Eight o'clock in the evening.

Did you state the date when it was?

It was the 22nd of December.

Just state to the court and jury what happened--what you found.

Well, Mr. Leake and I went in Mr. Kennedy's store with a search war-

Up stairs?

Yes, sir, in the store. Mr. Neff, I think he went to the back door,

Mr. Leake, he goes in through Mr. Figgatt's store to enter the basement through
Mr, Figgatt's basement. We went in lir. Kennedy's Store, lMr. Morrison and I,
and we told him we had a search warrant to search his place, and I went on back

in the store and he ordered me to stop.

10-¢ Who did?

A Mr. Kennedy did. He said not to ssarch until he read the warrant.

|
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Mr. Kennedy and his boy Claude Kennedy, was in the store together, so Mr. Mor-
rison, he stood at the front of the store and I went on to the back, and
Claude Kennedy walked out and so we read the warrant and we went on to search-
ing. Claude Kennedy went over to Figgatt's and he ran into Mr. Leake and lir.
Leake stopped him and told him--

11-Q While the search warrant was being read, Claude Kennedy left the
store room and went somewhere, you don't know where?

A Yes, sir.

12-Q What, if anything, was found in the way of liguor?

A Vhen I went out the back down to the basement, Mr. Neff was there
and he said to get the key to get the key to unlock the basement, and I went
back and said to Mr. Kennedy, I asked him to open the basement, and he said
all right, and he came down and unlocked the basement. We went on in to search
and I walked over to the potato bin, and found five fruit jars, one of them--
four of them full and one of them about half full.

13-Q You found these four half-gallon fruit jars full and one about

half full?

A Yes, sir.

14-Q Nine quarts?
A Yes, sir. I think it was nine quarts.

15-Q Do you have the liquor here that was foundthere?
A Yes, sir.

16-Q It was liquor, was it?
A It smelled like whiskey to me.

17-Q What kind of liquor--I mean did it appear to be moonshine liquor?
A Yes, sir.

18-Q it did not appear to be liquor acquired before the State went dry?
A It appeared to be moonshine.

19-Q You say Kennedy had the keys to this building?
A Yes, sir, he went down and unlocked the door for me.

20-y That is the door--which door was that?

A There was a little shed over the place where you went into the
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| basement. The outside door was not locked, this was the inside door. He had

it padlocked on the outside and a bar across the door on the inside.

;
l
:
!
l; 21=G That is the door at the foot of the steps? Just describe that to
!\the Jjurye.

! A There is a little room closed in over-the steps with a door on.the
i'outside, and at the foot of the steps another door goes into the basement,

| with & hole cut in the door and a kind of a little plate of iron in that
]\across there for a shelf, and some small holes bored in the door above this
Elabout the heighth of a man's head. There is a light right in the door frame,

;‘right above the door outside on the cellar steps.

22-0 Right at the top of the door?

A Right on the door frame on the outside of the door.
23=0 How many of these auger holes were in there?

A Two or three, I don't just recollect.

A Right above it.

25=4 Vhat else was found?

A Thers was a push botton on the outside of the building which was a

’ 24-Q \Where were they with reference to this hole?

I

|

| call bell to the store and a push botton about midway of the store on a post
1

|
|

that rang the same bell.

26=y What else, if anything, was found in the basement besides the li-
27-Q Well, there were a good many potatoes in the bin where I found this |
|whiskey. The whiskey was sitting on top of the potatoes. There were several

cases of empty bottles in there, beer bottles. Inside the door there was a half

28-0 Any fruit jars about the place?

1

‘gallon jar with water in it and a small glass.

I A Yes, sir, a good many fruit jars on the back porch in a little clos-
|

\
|

|et like, built on the back porch.

\

“ 29-Q How many would you tell the jury were there?

“ A I judge probably as many as a hundred and fifty around thers.
|

30-¢ Any evidence of these jars having at one time contained liquor?
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é A Yes, we drazined nearly a half a pint out of some.
y 31- Q That had been over there before the search?

MR. OTT: I object to what was done before. He
asked what was--

THE COURT: I understood him to say that these
‘ jars--was this drained out of the jars you
I found there at this time?
I A Yes, sir.
| THE COURT: Objection overruled.
| A I found several jars the last time--
MR, OTT: I object to that statement.
A When we found the liquor--
THE COURT: What did you observe?
! A They all had whiskey that I examined.
i 32=Q Did Mr. Kennedy make his home where his store was at that time?
i A No, sir, I think Mr, Kennedy lives up the street a little further.
! 33=y You just found--who stays about his place, what help as he or did
(.he have at that time? |
A No one but him and his boy that night. I don't know whether he
| has any help or not.
; 34-Q \Vhat size is that basement, what is down there?
; A Well, it is not such a large basement. It don't cover gquite half
'the store, I don't think.
35=) The basement is in the rear of the building?
A Yes, sir.

I 36-Q What kind of a floor?
|
) A I think it has a cement floore.

;Croas Examination by Mr. Ott:

!

1-XQ Mr. Harpine, you said something about fruit jars,

I MR. EARMAN: Pardon me, there is one more ques-
tion. What, if anything did you find on
the steps leading down to this basement?

MR. OTT: Which steps are you talking about?

MR. EARMAN: In the rear of the building.







A The steps leading down toc the basement?

MR, EARMAN: What, if anything c¢id you sese
thrown on the steps.

A I don't recall anything, Mr. Earman, on the steps there.
MR.EARMAN: I just want to refresh your mem=-
ory--any cigarette stubs, or anything of
~ that sort?
A I didn't pay much attention.
2=XQ If I understand you correctly, you searched Mr. “ennedy's store
and the basement thereunder on Thursday night, December 22nd?
A Yes, sir.
3-XQ About 8:30 o'clock?
A Yes, sir, it was afound eight or eight thirty.
4-XQ Now, you have said something about fruit jars. These fruit jars
you have referred to were in a ware room on the back porch, were they not?
A Yes, sir.
5=XQ They were the usual brands, Mason and other well known brands of
fruit jars weren't they?
A I can't say about the brand.
6-XQ They were just the ordinary half gallon jars that people put up
preserves and can fuits in, weren't they?
A Yes, sir. |
7=XQ You speak about getting the odor of liquor from some of these jars
How many jars did you examine there that night?
A I guess I drained out about a dozen.
8=XQ Well, you mean that in some of these jars you got out a few drops
of something you too k to be liquor or moonshine or something like that?
A I drained that much out in a pint bottle.
9=XQ That much out of them all together?
A Yes, sir.
10-XQ 1In other words you had guite a small quantity out of about a dozen

jars?
A Yes, sir.

11-XQ Not a gill, hardly, that you got out of abeut a dozen jars?

A Inch, or inch and a half in a 'pint bottle.

.
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12-XQ . That was the sum total of what you drained from twelve jars?
A Yes, sir,
I 13-XQ Now, did you take the trouble to examine any other jars?
A No, sir, I did not.
14-XQ There was quite a quantity there, of fruit jars, were they not?
A Probably a hundred and fifty.
15-XQ There were some in cartons that were stacked up one on the other
'in that place, and there were others down loose?
A Yes, sir.
w 16-XQ Isn't that so?
A There were a iot of them in sacks.
17-XQ Do you remember whether they were all quarts or all half gallons?

| A No, sir, I don't.
I b b}

|

gthought was liquor?

18-XQ So, out of each and every jar, you did not get much of what you

l A No, sir.

|
p 19-XQ And you couldn't tell the jury absolutely that that was liquor
ycould you?

A Only by the smell, that is all.
| 20-XQ It might have been some other something that was like liquor or
i!looked like liquor to you?

|
f A Could have beén.

21-XQ You say you made this raid on the 22nd of December?
‘ A Yes, sir.
“ 22-=XQ Vhen you went back for the key you got the key from Mr. Kennedy?
V A fes, sir, he went right down and opened the basement.
‘ 23-XQ There was no hesitation or reluctance about him giving it to you?
w A No, sir.
24-XQ And after you had Mr. Robert Morrison, who was with you, and an
‘Bfficer of the City of Harrisonburg, to recad to Mr., Kennedy the ssarch warrant
:ﬁhich gave you the right to make the search, he told you to go right ahead and
;Eearch anywhere you pleased, didn't he?

I A Yes, sir.
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25-XQ Didn't he say that?
A Yes, sir.
MR. EARMAN: Was Mr. Logan with you?

I A No, sir.
|
|
|

MR. CLARENCE LEAKE, a witness introduced on behalf of the Commonwealth,

w being first duly sworn, testified as follows:

? By Mr. Barman:

1-Q You are a special officer for the City of Harrisonburg?
A Yes, sir,

2= And were on December 22nd of last year?

A Yes, sir.

3=9 You were one of the officers, I believe, that searched the premisses

|

' here on West Market Street for liquor on that day?

| A Yes, sir.

I 4~y Just what part did you play in it, what did you have to do with it?

!’ A Well, I taken Figgatt's side to go down in the basement. I went in

there to tell Mr. Figgatt I wanted to go down on his side in case there was any

H liquor being moved away, so I could stop it.

5=¢ Kennedy's Store is immediately west of Mr. Figgatt's Grocery Store?
A Yes, sir,

6={ And there is a basement under Kennedy's Store and also under Fig-

?gatt's Store?

A Yes, sir.

7-Q There is a passageway between the two basements?
I A Yes, sir.
= 8=¢ And you entered Figgatt's basement and went where?

“ A You have to go down from Figgatt's side to get over into Mr. Ken-
wnedy's side. S50 I goes down in there and waits there a few minutes, and down
comas lNr. Kennedy and opens the door and reached up his hand to lift the bar
| off and I took it off because I was standing there.

I 9=Q What Kennedy was that?

A Mr. Kennedy.
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There was a board setting there, I guess it was that, on a little box, and a
half gallon of water, and a whiskey glass about that big. (Indicating). And
| he walks in and sets the water and the glass behind the board

E 10-q Who did that?

i! A Mr. Kennedy. Sets the half gallon jar with water in it and the
!‘whiskey glass, he sets it down behind the board beside the walls I goes on
ﬂover to Mr. Figgatt's side then, and he starts over there and I says you can't
Jgo over there, and he says "That's right" and he locks the door
Land I comes on around. While I was in Mr. Figgatt's side this Claude Kennedy

| he comes running through there and he sees me and I told him to wait a minute,

| I wanted to be the first one to go down in the basement, and it looks like it

|taken his breath. l

I MR, OTT: I object to that statement. It is
I depicting what it looks like. That is of
| no eévidential value.

THE COURT: Overruled.
He came running around there then, and his father came down. I tried to go in-

I :
\the basement, so after they went across to the other side, that is when this boy
1

|came running over.
i 11-9 V. L. Kennedy entered the building from the rear?

A Yes, sir.

12-Q He had the key and unlocked that door?
| A Him and Mr. Neff was out there and he was the first one in the door.|
| 13-Q How was that door fastened?

A There was a bar right across the top. You had to reach tarough a
hole for to lift that bar up. That was on the inside. It was locked on the out-
ﬁside.

N 14~ Padlocked on the outside and barred on the inside?

A& Yes, sir.

)

‘ 15=¢ Just describe to the jury something about the elesctric equipment

|

ithere inthe basement.
|

I A The lights over in the basement are on a switch from Mr. Figgatt's

!
l
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| side, and a light right on the outside of the door. There is a little shed
| built over the place and a light up in thgyoframe and a hols in the door
| about middle way and a little iron plate stuck in there like it was put in
| there to serve drinks over and a bell on the outside of this shed right up at
;;the other door at the right that comes down the basement steps, and that rings
| a bell inside the stors.
16~Q How about the outside door to this shed, how was it fastened? Do
:gyou remember about it? |
i A I don't remembsr about the outside door. I think it has a hook on i
\' - 17-Q Hook it from the inside?
A Yes, sir.
18-Q Any othaer lights in the basement except the one over the door, or
;do you remember?
3 ~A I think there's one or .two lights on his side. Two, I think, on
ahis side.
| 19-Q I mean in this little shed?

J
J
"l
d A Noe.
I
|

1

MR. B. S. NEFF, a witness introduced on behalf of the Commonwealth, being
[ first duly sworn, testified as follows:

PBy Mr. GBarman:

1-Q What are your initials, lir. Nefi?

A B. 5. Neff.

2= Youare an officer of the Gity of Harrisonburg?

r A Yes, sir.

J 3= Q What do you know about finding some liquor over herse in the basement

|

w A Well, Mr. Leake got me one evening about seven o'clock and told me

f Kennedy's, under his store?

to be at a certain place, and Mr. Harpine and Mr. Morrison went in. Mr. Leake
fwent on ahead of us, he was going in Figgatt's side. Mr. Harpine and Mr. Mor-

\rison went in through Kennedy's and I went to the back. The only thing I saw,

Harpine had come out the back and asked Kennedy for the key, and Kennedy brought

|
|

il

!
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|. the kay to unlock it, and Leake was in the basement when we got down there.

5iKennedy went to reach up there through this little hole--a small hole in the
(

3?door, and an iron plate--he reached up to open this bar and Leake taken it off

|

|
)
|

' in and started to searching, and directly Harpine went towards the bin that

| for him and it seemed to surprise him. Leake was down in there and we went on

' had some potatoes in it, and he said "Here it is", and found it thers in a pa-

per carton=ra.pasteboard carton.

4-Q Found the liquor in the paper carton?
A Yes, sir, those jars. I think one of them was about half full and

)
| the rest was full.

5-Q About how long did it appear that this shed had been built ovsr this

| place?

A Oh, I don't know, maybe six or eight months. Maybe a little longer.

| 6=y Just describe to the jury this door down at the foot of the steps.

with a hole cut in the door thers and a little iron plate there that you might

?
l A It has got a hole, I imagine four and a half foot up from the floor
!
dset drinks or something on, and above that there is one hole just about the

l

|neighth of a man's head.

1
7=-Q What kind of a hole?

I A About that big around (indicating). An auger hols.
I 8-Q How was this outside door fastened? Couldn't they lock or hook it?

A There was no lock on it.

9-0 Was thers a hook on the inside?
A I don't remember whether there was a hook on the inside or not.

10-¢ What, if anything, did you observe thrown on the steps?

11-Q Did you see any push buttons to the entry ofthis building?

I

|

U A There was a lot of matches and cigar stups and dirt in thers.

I

|

I A One on the outside there, right outside of that little building, may-

\be a foot from the floor, something liksthat. Maybe not that far.

12-y If you push the button, whera did the bell ring?
; A Insidse the store, I don't know whers. I didn't see the bell inside
\
lﬁat a].lo

(
It

|







Cross Examination by Mr. Ott:

1-XQ You were at the rear of the store room, you didn't go in the front
door?
A No, sir.
V 2=XQ You were thera at the rear. You did come upstairs then after you
| saw Mr, Harpine discover the six jars, I belisve you said six, which was it,
| five or six?
| A Six, the way I counted. Five full ones and one about half full,
I 3=XQ Did you bring it up after Mr. Harpine had discovered it? What did
you do with it?
A Brought it up through the store.
4-XQ You and he together?
A Yes, sir.
5-XQ Isn't it true that at that time Mr. V. L. Kennedy denied having any-
thing to do with it?

A Yes, sir, he did.

6-XQ Did Mr. Kennedy make any objections to your searching the building

at all?
A I never taken the warrant in thers.
h = MR, EARMAN: What statements, if any, did V. L.
ij Kennedy make when the liquor was found, when
I you took it upstairs. What statement did he
I make then, that is, if you recall?
’ A Well, he denied it, he said it wasn't his and he turned around to
| the boy and told the boy to tell them whose the ligquor was.
MR, EARMAN: That was Claude?
A The boy stood thers a while, he didn't say right away, and directly

he said it was his.

MR. EARMAN: What, if anything, did he say about
occupying or leasing the premises?

A I don't remember what he said about that. I didn't hear him say

|
|
;anything about that.







|
\
r
|
“ MR. H. S. HARPINE recalled.
I
‘ By Mr. Earman:

1

|

i 1-Q Mr. Harpine, is the liquor on exhibition here on the table the same
I

| gallon jars,.and one about half full?

A Yes, sir, in a pasteboard carton.

. MR. JOHN LOGAN, a witness introduced on behalf of the Commonwealth, being
!

| first duly sworn, testified as follows:

}By Mr. Earman:

1-Q Mr. Logan, you were not present when this search was made?
A No, sir.

ﬂ 2-Q How long havs you been on the police forcs?

A Twenty-two years this coming April.

3= Have you had much expsrience with prohibition cases?

A Soms.
4-Q Can you tell moonshine whiskey when you see it?
I A Tell it by the smell.
| 5= Will you kindly examine that and state to the jury what it is?
A It smells like a great deal of it. (Examining jar).
I 6-Q I understand you to say it is about the same as the rest of it. The
Hother that you didn't examine, that you just saw in the jars thers, maybe you
| better look at all of it and just state what it is.
(Witness examines other jars and states it is

I all the same.)
|

|Mre. Logan, do you know in whose custody this liquor has been since it was

——-

seized?
A It was taken over to the Chief.
‘?‘ 7-Q He keeps it where?

A He has a locksr in his office.

! MR. C. R. VAN PELT, a witness introduced on behalf of the Commonwealth,

ﬁbeing first duly sworn, testified as follows:
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By lMr. Earmans

1=y

You are Mr. C. R. Van Pelt?

Yes, sir. |

Where do you live?

I live about ten miles west, out towards Clover Hill.
What is your busineés?

Electrician.

By whom are you employed?

Harrigonburg Electric Supply Company.

Ware you employed by them some three months ago?
Yes, sir.

Just state to the jury what electric equipment, if any, you in-

stalled in V. L. Kennedy's basement somstime last fall.

A
7-Q

A

I installed--

I will ask you first if you remember when it was that you did this?

I don't remember exactly, somewhere around three months ago. I

couldn't say for sure.

8-4
2
9-4
A
10=-Q

A

Wno had the work done?

Mr. Cooley sent me thers, Mr. T. R. Cooley.
Who told you what was to be done?

Mr., V. L. Kennedy.

What work did he order done?

He ordered two lights on the inside of the basement and one in the

outside entrance and the switch at the inside entrance to his part of the base-

ment .

11=Q

12Q

13-Q

14-Q

There were two bulbs ia the basement proper?

Yes, sir,.

One bulb where else?

In the outside entrance right over the lowsr door.
By the door frame?

Yes, sir, on the outside thers, the lowsr door.

The lower door, of course, is the door at the foot of the steps?







A At the foot of the steps.

15-Q

Was there a hole at that time, or did you notice, in this door

where you put this light?

A

I never noticed in particular. The door was open all the time I

was working.

16=4

17-Q

18=0

19-Q

A

What was the object of putting up a light at this place?

MR, OTT: I object to that. It is calling for
an opinion, not a fact.

THE COURT: He can ask him what would be the sef-
fect of it.

What would be the effect of it?

It would light the steps.

Is it customary to put a light at such places?
MR. OTT: Objection.

THE COURT: Objection sustained.

Where was the switch?

The switch was at the door leading from the other part of the base-

ment over into Mr. Kennedy's. Figgatt's part of the basement.

20~-Q
A

21~y

22=Q

A

At the passageway betwsen the two basements?
Yes, sir,

Was there anything else that you instal lad?
Two buttons and a bell.

Where were they?

The bell was in the rear of the store and was operated by either

button; one button was at the outside entrance to the basement, outside the

entrance, and one was about the center of the stors on a post.

23-Q

A

24~Q
stairs part
lying down?
A

25=4

How high up on this post was the push button?
S0 you could reach it handy. I put it according to my own idea.
Could it be reached upstairs? I mean thers is a kind of an up-

to his store room thera. Could one reach it from upstairs without

I would not ses how.

Pushing either one of these buttons would ring the bell in the rear

of the store room?







|
|

J 26=Q You don't know who paid for having this work done, ordo you?

Y A No, sir, I don't know.

d 27-9 Did Mr. Keanedy tell you where to put these push buttons and switch-
Les and all this sort of thing?

U A Yes, sir,.

[
I

28-Q Did his son Claude take any part in it?
A I don't remember of sseing him.
! 29-y Did anyone, so far as you remember, have anything to do with the
| installation of that equipment except V. L. Kennedy?
L A No, sir, not as far as I know.

30=0 Was there any way to get from the stors room down in the basement

| under Kennedy's store?
I A Yes, sir.

31-Q Just describe that to the jury,please. If Kennedy were in his store
and wanted to go to the basement, how would he get there?

A He had a door that lsd through to Figgatt's place, that is the way

to go down.

h 32=Q One staircase leading down, as 1 understahd you, between the two
ybasements.
|
?;
|is the way I went down, anyway.

I 33-Q That is the only way to go down?

A Yes, sir, a door enters the other side from Figgatt's store. That

| A Yes, sir, from inside the store. That is the way I went down.
34-Q Is the same stair case used by both Figgatt and Kennedy or does each

'stors have a separate stair case or do you know about that?

35-Q Do you happen to know, or not, that both store rooms are owned by th4

|
l
A I don't know for sure. It looked that way to me.
same person?

|

W A No, sir,

|

l

|Cross-fixamination by Mr., 0ti:

\

\

i 1-XQ If I understand you, you are an employee of the Harrisonburg Elec-

&ric Company.?

i .
B






-17=

2-XQ And some three months ago, or maybe a little more, you went down to
Kennedy's store here on iiest lMarket Street and installed some wires for lights
and for a bell. It is true, at the same time, that you did some work at Mir.
Kennedy's residence, which is over Mr. Reilly's store on West lMarket Street
and the other stores there?
A Yes, sir,
3-XQ Now, if I understand you correctly, you put two lights in the base-
ment ?
A Two on the inside and one outside of this door.

4-XQ And one outside the door. Now, I don't know that I clearly get what

| you said about the bells. Did you install more than one bell?

1
» -~ A One bell at the store.
5-XQ You spoke about push buttons. How many did you have?

A Two at the store.

6-XQ Vhere were these?
A One at the cenmter of the store room and one at the back entrance.
7-XQ You said you had another bell. That happened to be in Mrs. Kennedy's
room. .She was sick, was she not, and he had one put in there for her?
A He had a button put on the same bell that was there.
8=XQ So she could ring him if she needed anything?
A Yes, sir.
9-XQ Now lir, Van Pelt, I want you to tell this jury whether or not thers
wWas any secrecy observed by you at all about Mr. Kennedy in having this work
done, or whether he did that open and aoneboard.

A I didn't see he had any sscracy at all.

10-XQ He didn't tell you not to tell anybody about it?
A No, sir,

MR, EARMAN: Did you ever install any such sys-
tem as that in any other basement?

MR. OTT: I object to that.

THE COURT: Objection sustained.







PITTINGTON, & witness introduced on behalf of the Commonwealth,
being first duly sworn, testified as follows:

By Mr. Earman:

1-Q Mr. Pittington, just state to the jury what you know about this elec-
tric equipment over at lir. Kennedy's basement. Did you see it?

A The only thing I know, lMr. Cooley sent me down to see what Mr. Ken-
nedy wanted and he just explained to me that he wanted a push button on the out-
side of his door, some lights in the basement on a switch and also a push botton
upstairs,

2-y Mr., V. L. Kennedy is the one?%gld you? You heard lNir. Van Pelt's tes-
timony, did you, or not? Is that the man who told you what he wanted?

A Yes, sir., It was V. L. Kennedy who told me he wanted that work dons.

3=¢ You had a cold and didn't want to go down in the basement, and the
other man did the work?
A Yes, sir, that's right.

Cross HExamination by Mr. Ott:

1-XQ Did you talk to Mr. Kennedy at allabout the work?

A Yes, sir,
2=-XQ Did he tell you not to tell anybody about it, that he wanted you to
do it secretely or anything of that kind?

A No, sir.

MR, CLARKE LISKEY, a witness introduced on behalf of the Commonwealth,

being first duly sworn, testified as follows:

Mr., Barmans
1-Q You are Mr. Clarke Liskey?
A Yes, sir.
2=Q You are a son of Mr., Te A. Liskey and live some two or three miles
east of Harrisonburg near Cedar Grove?
A Yes, sir.

3=-¢ Mr. Liskey, you know where V. L. Kennedy's place of business is, do

you, in the city?

A Yes, sir.







4-Q I want to ask you a few questions, no doubt you are reluctant to an-
swer them. Did you ever get any whiskey over in the rear of his basement?
A Yes, sir, through the basement part.
5-0 How long has that been?

A Two months ago, I have an idea. I don't just know about the date.

It has been quite a while ago.

MR. OTT: I object to that on the ground that he has
not said he got anything of Mr., V. L. Kennedy.

THE COURT: Objection overruled.

1. MR. OTT: BException is noted on the ground that the
‘ evidence of this witness does not specify that
he got this of Mr. V. L. Kennedy.

‘ 6-Q Just state to the jury the procedurs that you went through in order

to get this whiskey. Just what was the system?
MR, OTT: I object to the whole of that testimony.
THE COURTs: Overruled.
MR, OTTs Exception is noted to the ruling of the
court on the ground that this evidence is irml -
evant and immaterial to the issue in this case.

Just what did you do, in order to get the liguor?

A I went in the door down there.

7-Q What door?

|
! A The basement door. I guess it is in the rear of the store, I don't

know for surs.

H 8-Q Did you do anything before you enterad this basement?

A Rang the bell.

9=Q Where was the bell?
A DBeside the door,
10-¢ Then you went into this little shed like. Did you closs theddor?
A I don't remember, |
11-Q After you got down into this little shed, what did you do? It ap-
pears that there are some auger holes through this door.
A I didn't ses anything happen thers.
12-0 What did you do?

A I got what I went in there after.
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13-Q How did you get it? Uid someone ask you what you wanted? Who

else was about there, who was on the inside?

A

14-Q

15-Q

16-0Q
A

17-Q

I don't know who was on the inside.
Just what did you do when you walked up to that door?
I don't remember any more what I did do.
Did you tell them you=--
MR. OTT: Leading question.
THE COURT: Objection overruled.

MR. OIT: Point saved on the ground that
it is leading.

How did they know you wanted liquor?
I don't know if itwas a man in there or not.

Whoever was inside, a man or woman, how did the person on the

inside of this door know what you wanted?

I asked him,

Asked him for a drink?

Yes, sir. :

Then what happened?

That's all that happened.

You got your drink, did you?

Yes, sir.

Where did he put it up , in that little door on the metal plate?
Yes, sir.

What did you pay for it?

I don't remember any morewhat I did pay. It has been so long ago

1 have forgotten. Not so much, though, I don't think.

23-Q

Don't you know whether you paid a dime, quarter or fifty cents,

don't you remember?

A
24-Q
A

25=Q

No, sif.

Anyone with you?

I don't think thére wase

How often were you over there?

Never but once that I remember of.







26=Q How did you know you could get the liquor there?
A BSomeone told me I could get a drink around there.

27-0 How long after you pushed that button before you got it, did you

' have to wait some time?
l A I waited a few minutes.

28-Q Service pretty good, was it?

29-Q What kind of liquor was it, was it red liquor, white liquor, or

[

|

‘ A Yes, sir.
1

| moonshine liguor?

l A It was kind of dark. I couldn't tell whatcolor it was. I didn't
| pay any attention.

30-0 Maybe it was water you drank?

A I don't think it was water.

MR. OTT: With deference to.the court, I want to make a motion to strike
out that evidence on the ground that from the testimony of the witness, it
does not show that this liquor was purchased from the defendant, V. L. Kennedy,

and it in no way connects V. L. Kennedy with the sale of this liquor. It is
ot

| immateriel and irrevelenmt--l1 say that with deference of course, to you--and the

. . : ! A
introduction of it will be immaterial and irrevedemt. I suppose you overrule

»
'that?
;

1! THE CCURT: The motion is overruled.

I This 1is not a prosecution for sale but prosecution for possession. This
hevidence is admitted, under the circumstances, to go to the jury toc determine

whether or not the accused knowingly possessed this liquor.

MR. OTT: An exception is noted to the ruling of the

courty for the reasons above stated.
MR. H. 5. HARPINE recalled.

Re-Direct Examination

1-Q When you seized this liquor over at Kennedy's, what did you do with it

I A Mr. Neff carried it up in the store.
‘ 2-Q Where was it taken to?

A We taken it over to Chief's office.
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3-Q F. L. Dovel?
A Yes, sir. |
4-Q The same day it was seized?
A It was turned over the next morning. The chief wasn't there. We
found it at night. We took it over next morming when he came in.

No Cross=-examination.

MR. F. L. DOVEL, a witness introduced on behalf of the Commonwealth, be-
ing first duly sworn, testified as follows:

By Mr. Earman:

1-Q You are F. L. Dovel, Chief of Police of the City of Harrisonburg?
A Yes, sir.,
2=y MNr. Dovel, was this whiskey--there was some whiskey turned over to
you by Harpine and others that was seized over here at Kennedy's?
A Yes, sir.
3=y When did it come into your possession?
A Uhy, it was turned over to me in the morning early.
4=y Early the ne#t morning after it was alleged to have been found?
A Yes, sir.
5-0 What did you do with it?
A I placed it down on a little shelf all by itself. The lower shelf

in my office there in a little cabinet I had built, and carry the key to it my-

%self.

~

I‘ 6= Does anyone else have the key to it?
} A No, sir,

7-Q Has it been in the cabinet from that time until today?
A Yes, sir, it was taken out at the call trial, and after that it was
put right back in thesame place.
8=¢ At the trial before Mayor Swank?
A Yes, sir.
9-¢ Mr. Dovel, do you know V. L. Kennedy?

A Yes,s ir,

10-C Do you know his general reputation here in the City of Harrisonburg
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for violating the prohibition law and if so, is it good or bad?
A Yes, sir, I know it.
11-Q What is it?
A It has been bad for the past four months.

No cross-examinat ion.

MR. JOHN LOGAN recalled.
Re~direct examination

By Mr. Barman:

1-¢ You know V. L. Kennedy do you not, lir. Logan?
A Yes, sir.
2=y How long have you known him?
A A long time.
3=¢ Do you know his general reputation in the City of Harrisonburg for
violating the prohibition law?
A Yes, sir.
4-Q What is it, good or bad?
A Bad, for the last four or five months.
No cross-examinat ion.

MR. He 5. HARPINE recalled.
Re=-re=-dirsct examination

By Mr. Earman:

10 Do you know V. L. Kennedy's general.reputation in the Uity of Har-
risonburg for violating the prohibition law, and if so, is it good or bad?

A It has been bad since I have been working on the force, the last two

1
| months that I know of.

' No cross examination.

|

\ The Commonwealth rests.
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At the conclusion of the evidence for the Commonwealth, the defendant
moved to strike it out, because it was plainly insufficient to sustain a ver-
dict of guilty, which motion the Court overruled, to which act{on of the Court
the defendant by counsel excepted on the ground that the evidence introduced
by fha Commonwealth did not show that the liquor was in the possession of V. L.
Kennedy, or that V. L. Kennedy was the owner or the occupant of the premises

from which it was taken.
TESTIMONY FOR THE DEFENDANT.

MR. CHARLES HUFFMAN, a witness introduced on behalf of the defendant, af-
ter being first duly sworn, testified as follows:
By Mr. Ott:
l.~0 You are Mr. Charles Huffman, I belisve?
A Yes, sir.
2=Q lhere do you live?
A Four miles north of here, near Linvills.
3-Q What is your age?
A BSixty-two.
4-0 You are a contractor or carpenter by occupation?
A Yes, sir.
5-¢ I wish you wouldtell the jury whether or not, sometime in February,
1932, you did some work in the rear of Mr. Kennedy's store here?
A I did.
6=Q What did you do there, and how did you happen to do it?

A I came along by Mr. Kennedy's store one day and saw Mr. Lokey in
there, the fellow I wanted to go home with, and I went in there and there was
gomg four or five men in there, and they were talking about no work, and Mr.--
what is that man's name on Bruce Street--Mr. Lambert, he said "Why don't you do
this work for Judge Paul?" I said, "What work", and he said "He wants a pair
of steps put back here". I went back and I said, "This is a mess hsre". It
was a mess sure enough. In about a week after that I met Judge Paul down here
at the Court House and I asked him about this. I said, "I understand you want
some work done about the Kennedy store", and he said, "I will be glad to have

you go down and look at it". I went around and looked at it and went back to

the office, and he said, "What did you find?"
THE COURT: Don't go in to all that.







7-Q Did Judge Paul employ you to fix the cellarway in the rear of MNr.

Kennedy's store?
A Yes, sir, he is the man.
8-Q Judge Paul is one of tuhe owners, andrepresents the other owners of

the building?

A Yes, sir,

|
9-Q Now, what did you do, what was the nature of the building you put
| up  there?

H A Well, it was the place that had fallen in, a part of the roof, a
‘Epart of it had fallen down. The Judge asked me what I thought about it, and
E I said the only way I see to fix it is to clean this out andmt up some steps
and put a building over it.

10-Q Did you, at Judge Paul's direction, build the cement steps down to

the basement under Mr, Kennedy's Store?

A I did.

steps
11-Q And did you build a top over these cement/at the direction of Judge

Paul?

A Yes, sir.

12-Q Have you looked at that work again today since you have been in town?

* A I did this morning.

(? 130 It seems that there are two doors, one outside of this enclosure
1}that you made, and one at the bottom of the stemps going onto the basement.
| A Yes, sir.

14-0 Somebody has said something about there being a hole in the middle
of the door and some kind of a contraption about the center of the door running

on either side goes through the door. Did you see that?

A I don't remember that, Mister.

15-¢ Did you see that today?

A Yes, I saw it today.

16-Q Would you tell the jury whether or not that was on the door at the

|time you were doing your work there, or not?

|
|
“
\ A I would tell them I don't know. I didn't do anything to the door







.

except run my cement down to the door. The door was open all the time. It

was banked up there.

‘ 17-Q So, whether or not that was there, this hole in the center of the
I

'door, you don't know?

I A No, sir, I don't know.
I
I 18-Q Well, now, with regard to this basement. What was in the basement

lat that time, tell just as briefly as you can?

. A Rags, old bed ticks, half rotted up, straw, ashes and water around

the basement door.

|
|
|

|
|
i‘f

|

19-Q A lot of rubbish in there. Did you take it out?
A Oh, my,yes. I taken it out.
20-Q Do you happen to know whether the rubbish there belonged to other
people, or Mr. V. L. Kennedy?
A I don't know who it belonged to.
21-Q Who told you to remove that rubbish in the cellar?
A I went to put the steps in and clean the basement up--Judge Paul.
22=-Q Judge Paul directed you to do that?

A Yes, sir.

; 23=¢ I think you have made that clear, but in order that there might be
1

ho misunderstanding, did V. L. Kennedy have anything to do with the building
{

jof those steps or that shed at all?

I

|

A No, he never said nothing to me. Judge Paul hired me.

24-] VWhen was that?

: A I think I commenced there February 8th.

Cross Examinat ion
By Mr. Barman:

1-¢ Judge Paul did not direct you to put in any push buttons or elec-

trical equipment.

A No, sir, I didn't do anything like that.

q MR. LAWRENCE DAVIS, a witness introduced on behalf of the defendant, be-

“ing first duly sworn, testified-as follows:

By Mr. Ott:
1-) You are lir. Lawrence Davis, I believe, and you are cook for the Hor-







mal--the Harrisonburg State Teachers College, are you not?

4 Yes, sir.

\ 7=
l
l
z
[
l

l 2=0 You get off one afternoon a week, do you not?
A Two.

3-¢ Have you been spending, for the last year or two, a good part of

i your time loafing at Mr. Kennedy's place?

q A Yes, sir,

4~y Have you ever gone outwith him into the country when he would go out

on business for himself?

A Yes, sir.

| 5=( VWhat would you say with reference to--has he any fruit jars over

{ A He did have.
| 6-Q How did he acquire those?

A Oh, go out to sales and buy them up, and brought them back there, I
suppose, to selle I bought some of them.

7-Q Do you know, as a matter of fact, that he frequently bought and sold
| fruit jars?

A Yes, sir.

Cross Examination by lr., Earman:

1-Q Did he need them in his business over there?
I A I suppose he did. He made a profit on them as well as the rest of
f it, I suppose.

2=¢ You say you loafed:about the place a good deal when you were not at
work, Mr. Davis. what was the significance of having those call bells? Did
you hear that bell ring around there?

A Got my first time to hear it.

3-Q Did you know there was any such bell there?

A Not until the trial down here, that is the first. It may have been

|
| there, I never paid any attention.
!
\

4=-Q How many jars did you buy from him?

l

I

A Three or four dozen, something like that.
5-¢ To put up fruit? A Yes, sir,
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|

6-0 He had plenty to supply your needs?
A Yes, sir.

r 7-Q Were they new jars or old ones?

| A I don'tthink they were new ones.

8-Q 0ld ones?

; A Yes, sir.
|
|

MR. STANLEY FIGGAPT, 2 witness imbtroduced on behalf of the defendant, be-

\ing first duly sworn, testified as follows:

By Mr. Ott:

|
|

\ 1-Q Mr. Figgatt, you, I believe, have the store room adjoining Mr. Ken-
I

pnedy, do you not?

! A Yes, sir.

‘ 2=y Is there a joint stairway between the two stores?

j A Both parties use the same stairway. Both have the same entrance.
h 3-Q There is an opening from the Figgatt store room, from your store
|room, out to your étairway, and an opening from Mr. Kennedy's store room into that
ﬁsame stairway.

I A Yes, sir.

|

w 4-Q Do you, or had your father, during his lifetime, also at times used

Fhis basement there?
h A VWhat do you mean, our basement?

5-§ No, I mean the basement under lir. Kennedy's store.

I A Well, no, not that I know of, not specially. Somebody might walk

down in there sometime and look around, but we never had any use for it.

6-Q What I mean by that, someone, I think, has testified about some bot-

tles being down there, some beer bottles. Do you sell Budweiser Beer there in

your store?
( A Yes, sir.
7-Q Did you have any of these empty cases down there in the basement un-

ﬁer Mr. Kennedy's store?
| ‘ .
|

I A Yes, sir.

|1
” 8=y Do you remember about how many you had down there?
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