Present: Hudgins, C. J., Eggleston, Spratley, Buchanan, Smith
. and Whittle, JJ,

NOAH THOMAS LEAR

OPINION BY JUSTICE C, VERNON SPRATLEY,
-v- Record No, 4118, Staunton, Va,, Sept, s +I9D3,

COMMONWEALTH OF VIRGINTA

FROM THE CIRCUIT COURT OF ROCKINGHAM COUNTY ;
Hamilton Haas, Judge.

Noah Thomas Lear wes tried in the Circuit Court of
Rockingham County, Virginia, upon an indictment which charged that
he, "on or about the 17th day of‘June, 19851, in said County, with
forc; and arms, in and upon one Ogretta Jane Dove, a female child
under the age of sixteen years, to-wit, of the age of thirteen
(13) years, unlawfully and feloniously did meke an assault, and
her, the said Ogretta Jane Dove, unlawfully and feloniously did
carnally know and abuse, * * *,* Code of Virginia, 1950, §18-54,
The accused pleaded not guilty, and undertook to prove an alibi,
The jury found him "guilty as charged in the indictment," and fix-
ed his punishment at seven years in the penitentiary, We granted
writ of error.

The assignments of error relate only to the granting and

refusal of instructions, Before considering them,it will be help-







ful to consider the evidence which is certified to us in narrative
form, Tt is necessary to set it out in more detail than would
otherwise be required, since the accused in support of his defense
of alibi contended in argument that the testimony of the prosecut-
ing witness and her sister is inherently incredible,

Ogretta Jane Dove, the prosecutrix, did not arrive at
the age of fourteen years until June 30, 1951, At the time of the
offense charged, she was, therefore, but thirteen years of age,
One of eleven children, she lived at the home of her parents in
Bergton, in Rockingham County, Virginia, She attended school, be-
ing advanced as far as the seventh grade., Noah Thomas Lear, the
accused, lived at the home of Mr. and Mrs, Willard Ritchie about
- one-half a mile from Bergton, In June, 1951, and for certain
periods before that time, Lear worked at the home of Jess Dove,
the father of the prosecutrix, as a farm laborer,

Ogretta said she first became acquainted with Lear in
December, 1950; but that she came to know him better in 1951, when
he "courted her some," She testified that on Sunday, June 17,
1931, Lear, together with a companion, Guy Dove, came to her home;
that the rest of her family except her sister, Katherine, then
sixteen years of age, were visiting that day at the home of
relatives in near-by West Virginia; that Lear and Guy Dove came
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into the house while she and her sister, Katherine, were in their
bedroom combing their hair; thet Katherine and Guy Dove went out
on the porch while she and Lear remained in the house; and that
later while she and Lear were in the kitchen, Lear picked her up,
carried her into her mother's bedroom, and there had sexual inter-
course with her, ©She consented, made no outcry, nor any subsequenit
complaint, Lear and Guy Dove left, and the two girls then went
to church,

Ogretta further testified, without objection, that Lear
had sexual relations with her upon occasions after that, that
specifically on July 8, 1951, he tore the screen off the wind?w
of the room where she was sleepiﬁg with Katherine and some of her
other
/sisters; that he did not bother her at first, but lay across the
foot of her bed; that she and !Kathérine got him out on the porch;
and that when her sister went back into the house, Lear had "re-
lations with her on the porch,

Ogretta also testified that as a result of the intercourﬁe
on June 17, 1951, she bled and some of the blood got on her under-
clothing and on the bedclothing, adding that she had been menstrua-
ting that day; but no one seemed to notice the blood. She said tha

she first learned that she was pregnant in July, 1951, when she
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missed her menstrual period, She stopped school in February,
1952, because of the approaching birth of her child, A girl was |
born to her on April 11, 1952, She testified positively that she
had not kept company with any other boy or man; that Lear was
responsible for her pregnancy; and that he is the father of her
child, She added that Lear left the community in August, 1951,
and had nothing to do with her after that-time.

No other witness testified as to the actual fact of
intercourse with the prosecutrix, There was some corroboration
by the mother and sister of Ogretta upon incidental and collateral
matters, The mother said she noticed the accused "talking to
Ogretta a lot," She said she was absent from home on June 17,
1951, with her husband and children, except Ogretta and Katherine,
and that she returned late in the evening; but noticed nothing
unusual about her bed and didn'®t bother about the other beds in
the house, She and her daughter, Katherine, said they never knew
Ogretta to have a date with any boy or man except Lear, Katheriné
corroborated Ogrettats testimony that the accused and Guy Dove
came to their home on June 17, 1951, She heard Ogretta and the
accused talking in her mother's bedroom as she sat on the porch
with Guy Dove, She added that they remained in the bedroom about
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half an hour, and when they came out, she noticed nothing unusualj
Katherine also remembered the occasion when Lear came into their
home through the window of her mother®s room and went to sleep on
the bed of Ogretta, She did not recall that Ogretta left the
house on that occasion, and both she and Ogretta were somewhat
confused as to whether the exact date was July 8, 1951,
MrscWillard Ritchie testified that the accused left her
home on June 16, 1951, with his brother, Charles Lear, and two
friends, Samuel Byers and Bobby Smoot in Charles Lear's car, tak-
ing his belongings and saying that he was going to the home of his
parents at Conicsville, Virginia, He was not at her home on June
17, 1951, and she did not know where he was.that day, He returned
to her home July 1, 1951, and stayed there three weeks, during whigh
time he worked for the father of the prosecutrix., He then left and
returned in November for a short stay.

Byers, Charles Lear and Smoot were called as witnesses

for the defendant, They testified that they went to Bergton on

June 16th, and took Lear to his parents? home at Conicsville, Each
said that they were with the accused all of the following day,

The certificate of evidence tells us that they "were in great con-
fusion as to Lear's and their own whereabouts on June 17th, While

they all testified they were with him, they testified they were

il







with him at various places," Byers said that h¢ and Smoot stayed
in the home of the accused the night of June 16th, and that both of
them were with him at Conicsville all of June lfth. Charles Lear
said that they remained at Bergton about half an hour on June 16th}
and then took Byers to his own home at Mt, Jackson, Virginia, Smoo}
said that he "knew that Lear remained at Conicsville all of June
17th.*

The accuséd testifiied that he worked for the father of the
prosecutrix until June 16, 1951, during which time he lived at the
Ritchie residence; that on June 16th, he went from Bergton to Conig
ville with Byers, Charles Lear and Smoot; and that on the following
day he went to New ﬁaiket with Sméot and Charles Lear, and di§ not
return to Bergton until July 1, 1951, He stated that he was at the
home of the prosecutrix on May 27, 1951, with Guy Dove, but was not
there on July 8, 1951, HE denied having sexual relations with
the prosecutrix at any time,

Guy Dove said that the only time he was with the
accused at the home of the prosecutrix was on the morning of May
27, 1951; and that he noticed nothing out of the ordinary on
that occasion,

There are two assignments of error, One relates to the

giving of an instruction at the request of the Commonwealth, and

the other to the refusal of the trial court to grant an instruction
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requested by the accused, Instruction No, 4, the only one of the
six given the jury to which accused objected, reads as follows:

"The Court instructs the jury that if you believe from
the evidence beyond a reasonable doubt that the defendant, Noah
Thomas Lear, had sexual intercourse with Ogretta Jane Dove at any
time before she became 14 years of age, you shall find the de-
fendant guilty regardless of whether or not force was used by him
in the accomplishment of such act and re gardless of whether or not
such act was done with or without her consent, and shall fix his
punishment in accordance with the charge to the jury."

The instruction which was refused reads:

"The Court instructs the jury that before the defendant
can be convicted of the'offense charged in the indictment, they
muét be satisfied from all the.evidence beyond a reasonable doubt
that Ogretta Jane Dove was on the 17th day of June, 1951, under
the age of 14 years, that on said date the defendant had sexual
intercourse with her, and the Court further instructs the jury
that unless they believe that the.offense charged took pla&e on
or about said date, then they should find the defendant not
guiley.,"

While the record shows an exception was noted in each
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instance; it does not show that any specific ground of objection
was assigned to either ruling of the trial court as required by
Rule of Court 1:8, The accused, however, here contends that the
grounds for the objections made are apparent from the language of
the instruction refused,

The accused specifically argues that the words "at any
time" in instruction No, 4 referred to a vague and indefinite
date and could have been considered by the jury as applying to
the alleged offense of July 8, 1951, for which he was not in-
dicted., He, therefore, contends that the jury might have be-
lieved him guilty only &f the act charged as of July 8th, and, in
that event, he was subject to be convicted only for a lesser
offense than that charged, because the prosecutrix was then betweer
fourteen and sixteen years of'age. He overlooks the qualifying
clause; "before she became fourteen years of age," which immediatel
follows the words "at any time," and the fact that the only offense
charged against him is that of June 17th, The finding of the jury
that the accused was "guilty as charged in the indictment" shows
that they fully comprehended the plain, simple and precise

language of the instruction read as a whole,

B
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As a general rule, time is not a material ingredient of
the offense of rape, and it need not be proved precisely as allege
it being sufficient in prosecutions for the offense on females
under the age of consent to prove the commission of the offense
on any day when the female was still under the statutory age, All
that is necessary is that the evidence, in its entirety, show that
the crime charged was committed within the period when the female
was under that age, 75 C, J. Ses Rape? §45b (3), page 515; 44 Am,
Jur,, Rape, $53, page 931,

This is a case of statutory rape., The question of the
_consent of the prosecutrix is immaterial, In Virginia, carpal
knowledge of a female child under the ége of sixteen years con-
stitutes rape, whether or not the act be accomplished against her
will, or with or without her consent, The degree of punishment
to be determined by the jury depends upon the peculiar circum-
stances of the case and the particular age of the female, Code

of Virginia, 1950, §l8-54,

.-‘.‘-‘_'-HW; e =i ‘

In présecutions for rape, an acchsgd“may be convicted
upon the sole and uncorroborated testimony of the prosecutrix,
and this is true even though the prosecutrix be a child of tender

“years, The weight to be given to her testimony is a question ex-
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clusively for the jury. Givens v. Com., 29 Gratt. (70 va,) 830,
83%; Stump v. Com., 137 Va, 804, 810, 119 S, E, 72; Addington v.
Com,, 161 Va, 976, 977, 170 8, E, 565; King v, Eom., 165 Va, 8506,

856, 183 S, E, 173,

See Bailey v. Com,, 82 Va, 107, li4; Smith v, Com.,

85 vVa, 924, 927, 9 S, E, 148; Glover v. Com., 86 Va, 382, 10 S, E,
420,

The evidence is conflicting, and as to the fact of
sexual intercourse it may be said that the verdict is supported
only by the testimony of the prosecutrix, which is corroborated
upon certain incidental and‘collateral matters,v However, there isf
no denial that the prosecutrix was under fourteen years of age unti
her birthday on June 30, 1951, The indictment charges only one
act, an offense committed "on or about the 17th day of June, 1951,"
This was the only offense accused was called upon to defend, No
evidence of any other offense prior to the fourteenth birthday of
the prosecutrix was submitted, No objection was made to the ad-
mission of testimony of subsequent acts of intercourse, and its
admission is not here contended to be error, It is conceded that
it was offered as corroboration of the intimacy and familiarity of
the parties, Neither the indictment nor the instructions cover
any offense occurring after the prosecutrix became fourteen years

o 1l
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' of age, Moreover, it is stated in the brief of the accused that
"Lear was tried for only an act taking place on June 17, 1951."
We conclude, therefore, that there was no error in the
granting of instruction No., 4. Nor was there error in refusing
the instruction requested by accused, This instruction is
repetitious in part and confusing and misleading in other parts,
The jury had already been instructed that the offense must be
proved "beyond a reasonable doubt.," The age of Ogretta Jane Dove
was not in question, There was no attempt to contradict the
evidence that she was under the age of fourteen years on the 17th

day of June, 1951, Putting her age in the form of a question to

e T T T T vy N L ey, T v E——

the jury was misleading, The instruction first told the jury that
they "must be satisfied" that the accused had sexual intercourse
with the prosecutrix on June 174 1951, and in a following clause
told them that unless they believed "that the offense charged took
place on or about said date, then they should find the defandant
not guilty.," (Italics added,) The two statements were confusing
and misleading, and the first in conflict with instruction Ne, 4.

We have repeatedly held that an instruction which tends

to mislead or confuse the jury, or which is contradictory of an

“instruction already given should be refused, 10 M, J., Instructiost9

=11~




BTV
. ¥’

—

QIIQ-

 :pawm$§$§@g‘om cournee gpe InTA® or mpICcy Te e§W£§§§$ﬁ$§$A 0 sU

-mm uwm pe aa;ze%mm T R /STCNING ey wercey JUfeICONL26

-

Mg@yﬁﬁﬁfﬁunﬂﬁ§§$$ﬁﬁ’i IVeTe mee wo gffewbr fo coufrsgICcf fpe
 broseq ,pelouq s ILegeouspTe qoapgt, Ive gBe 0f QBTELgLs 1SUE DOAS
'%”gﬁé*ﬁhz&:psq STILS89gA peeU JUBLLACLEq fPSf L)' OLfeues wnef pe

T.xﬁﬁﬁygggane Tu bsrg sug covrneTud ewq wWTeTesqIVd Tu ogper bsrpe

dxguLIud o{ TURLIACLTOU O* <* 7OL mg2 PP6LE6 6LIOX TU reinmaTud
ne ccucrnqe‘ ;ps:s;ozs” fyes ;ps:e Mg?2 U0 6LLOL JU fpe
WI'69T Mg2 frTeq IOL ouyd gu ecg pogTud bysce ov qmue TA* TaRT*a

j~

. of 936* pOLEOAST® £ T2 efsfeq TU f6 PITET Of fUe SCCM26q £Pof

M6 Psae 1ebegfeqTA PeTq fUsf SU TUSFLACLTOU MPpICY feuge

gve 1mA mee wreTesqIud*  Ipe TURLLACFIOU ITTRF £OTq fpe Inrd gpsgl

6ATGEUCE fPSf 2pe me? mugel fpe gd6 or ronrfeeu Aegre ou fpe TALY |

| _1vegzncerou eyzesgh dyaeu eponTq pe regmesq® TO W' 1°° Iue@ms«am#ﬁ'

‘.* 5, ‘vl, '._ W&pﬁh g R e e ...,.-—mm-u _l,l.,-_-."-'“‘.




Record No,
4118,

$27, page 228, and cases cited, Instruction No, 4 adequately in-
structed the jury as to the law applicable,

No request was made for an instruction relating to
the defense of alibi,

In Draper v, Com,, 132 Va, 648, 663, 111 S, E, 471, 4753
Fenner v, Com,, 152 Va, 1014, 1020, 148 S, E, 821; and Noblett v,
Com,, 194 Va, 241, 248,72 S, E, 2d, 241, we approved the follow-
ing statement from the text in2 Am, & Eng. Enc, (2d Ed.), page 56:

"The true doctrine seems to be that where the State has
established a prima facie case and the defendant relies upon the
defense of alibi, the burden is upon him to prove it, not beyond
a reascnable doubt, nor by a preponderance of the evidence, but by
such evidence, and to such a degree of certainty, as will, when
the whole evidence is considered, create and leave in the mind of
the jury a reasonable doubt as to the guilt of the accused,"

While it is contended before us that the testimony of the
prosecutrix and her sister, Katherine Dove, was suéh as to be in-
herently incredible, there is no assignment of error that the
verdict is contrary to the evidence or without evidence to support
it, There is no merit in the contention, The facts
related by the witnesses are not so extraordinary and improbable

-] D




SR S T

|
|
-ni yiedsupobs B ,oM noiowxtenl ,beiio 2e2s0 bas 888 epsqg ,VO¢ zs8d
'v

+.o0ldsoilqqs wsl od} o 25 yuww{ odd bsfouvxie {.ou bro29
: «SLIM

oF pnirtslex noifouxianl ne 20l obsm 2sw F2oupsx oM

Jidils Yo sz2naYeb sds

| AT 8 R LdE (€00 (8P 8V SEL a@ed v Zagsid al ,,_;.N.."f”-'F . 2
'.'
ov iialdoll bas ;IS8 .4 ,2 8M 0001 AIOL ,sV Q@I ,.m0D .v zoamed

|
i ~wollol ods bevoxzggs osw IAS bS .3 ,2 SV8hS (IPS .5V PRI ,moD

208 9psq (b3 bL) ,ond .pnd 3 .mASnai Fxet edd moxl rnometsia pni
fasﬁ ofsi od¥ exadw Fsdy od oFf 2mese anixiosob swxt odT®

ordd noqu aeilex Fnsbmoeisb ediy bns e2s> 9iost smixqg 5 bodeildsies

& mm.&smwmmummmmww,_
&d Jud oonebive or) 1o sonsxsbnogexg 8 yd ron JFduob eldsmoessz s
nodw (fliw 28 ,yinisdxeo To es1peb & dowa of bns ,sonebive dowa
lo bnim odd ai evssl bas efsexd  bexsbiznoo 2i sonsbive slodw ady
" . beawoos gt To Fliup od3 oF 25 Fdwob sldsnozsex 8 yru{ od¥

ofit to ynomilesd eody JIedd au sxoled besbmeinoo 2i +i olidW

-af ad ot 25 dowa esw ovol enixedisd  x8Fe2le x9d bns xizdudezoiq

ad} Fedd zoxis %o tnsmn@;eas on 2t oxordd . osldibszoal yvifnsxed |
-m..; % > S ‘ ’ v._4'_—,‘. e __*_-

L

toqque of 9onsbive Fuoddiw To ssnebive edi o visiinoo 2t Foibxsv
1 etost odl ,moifnefnes odl ni Fixem on 2i exadl ,Fi
oldsdoxgmi bas yrenibroszdxs o2 Fon 918 29229nfiw odd yd bsislex

-Si-




as to deny belief, nor contrary to human experience, The questior

of the credibility of the witnesses was one for the jury to
determiney, and they were adequately instructed to that effect,
No question of corroboration is involved,

The accused has had a fair trial, The jury was fully

and correctly instructed, The evidence was sufficient to support

the verdicty, and the judgment must be affirmed,

Affirmed,
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VIRGINIA:

gn the SL[PA’W emu'i of aPowA Reld at the Guu'i—giﬁrarg %u&&ﬁng

n the G“‘,{ of Richmond on Thursday the 22nd day of January, 1953.

Noah Thomas Lear, Plaintiff in error,
against

Commonwealth of Virginia, Defendant in error.

From the Circuit Court of Rockingham County.

Upon the petition of Noah Thomas Lear a writ of error and
supersedeas 1s awarded him to a judgment rendered by the Circuit
Court of Rockingham County on the 25th day of August, 1952, in a
prosecution by the Commonwealth against the said petitioner, for a
- felony; but sald supersedeas is not to operate to discharge the peti-
| tioner from custody, if in custody, or to release his bond, if out on

bail.

A copy, Teste:

\7@%

i







November 21, 1952

In Re: Commonwealth
VS.

Noah Thomas Lear

Hon. Lemuel F. Emith, Justice

Supreme Court of Appeals of Virginia

Charlottesville, Virginia

Dear Sir:

At the reguest of all counsel in the above case, 1 am trans-
mitting herewith, by Mr. Harry Blatt, of counsel for appell-

ant, the original record in the above case,

Yours very truly,

J. Robert 8witzer, Clerk

Jiu8:mb aamciediad e e






VIRGINIA: IN THE CIRCUIT COURT OF ROCKINGHAM COUNTY

COMMONWEALTH OF VIRGINIA
Ve ) Fel - Bail Bond
NOAH THOMAS IEAR

STATE OF VIRGINIA, COUNTY OF ROCKINGHAM, to-wit:
: BE IT REMEMBERED, that on the /67**’ day of March, 1953,

NOAH THOMAS LEAR, principal, and 6’" EORGE W Llﬂbﬂmoog; s
who justified to his sufficiency on oath before me, came before
me, Harry Blatt, Bail Commissioner of the said County of Rocking-
hem, in the State of Virginia, and acknowledged themselves,
jointly and severally, to be held and firmly bound unto and
indebted to the Commonwealth of Virginia in the just and full
sum of TWO THQUSAND FIVE HUNDRED DOLLARS ($2,500.00) to be
levied of t heir respective goods and chattels, lands and tene-
ments, to the use of the Commonwealth of Virginia to be rendered,
to the payment whereof well and truly to be made they bound |
themselves, their heirs and personal representatives, jointly
and severally, and they each severally weived their homestead
exemption to this recognizance; yet upon this condition:

THAT WHEREAS, the said Noah Thomas *“ear was, on .the 22nd
day of January, 1953, granted a Writ of Error and Supersedeas
by the Supreme Court oﬁ‘ggﬂginia to the Jjudgment pronounced in
the Circuit Court of Rockingham County, Virginia against him on
the 25th day of August, 1952, whereby said defendant was sentence
pursuant to the verdict of the jury bo confinement in the Peni-
tentiary of this State for a term of seven years, and said de-
fendant having been committed to the said Penitentiary of this
State;

AND WHEREAS, on the 7th day of March, 1953, it was ordered
by said Circuit Court of Rockingham County that said Nosh Thomas

Lear be let to ball pending his said appeal in the foregoing sum,




VIRGINIA: IN THE CIRCUIT
COURT OF ROCKINGHAM COUNTY

COMMONWEALTH OF VIRGINIA

Vs e ) Fel

NOAH THOMAS LEAR

Bail Bond $2500.00

For appearance before the
Circuit Court of Rockingham *
County, Virginia, ten days
after affirmation by Supreme |
Court of Appeals of Virginia, |
or ten days after case Hmsmbmo&
by said appellatbe court.

Harry Blatt, Bail Commissioner



his recognizance to be conditioned as set out in said order;
NOW, THEREFORE, if the said Noah Thomas “ear shall make
his personal appearance before the Cireuit Court of Rockingham
County, Virginia, if the sentence of said Court be affirmed by
the Pupreme Court of Appeals of Virginia, within ten days from lhe
day on which said sentence is affirmed, to abide by the sentence
pronounced sgainst him by said Court on t he 25th day of August,
1952; or, if said case be remanded to the Circuit Court of
Rockingham County, Virginia, then if the said Noah Thomas Lear
shall make his personal gppearanﬁé before said Circuit Court
of Rodkinghézrxf%é;gﬁzzg‘éays from the day on which said case
i1s remanded, to answer thé‘CgmmOnwealth of Virginia concerning
the indictment of the Spe"c:'[.a-l tdahd Jury of Rockingham County,
Virginia, on June 30, 1952; fd;EStatutory rape of Ogretta Jane
Dove, a female child thirteen §ears of age, whereof said Noah
Thomas Lear would stand dhargéd, eand at such other time or
times to which said proceedings may be continued or further

heard, and before any court or judge thereafter having or hold-

ing any proceedings in connection with the said indictment, and
shall not depart thence without the lsave of the said Court, the
said obligation to remain in full force and effect until the said
indictment is finally disposed of or until it is declared void
by order of a competent court; and in either event, said appear-
ance to be made at the Court House of said County at Harrison-
burg, Virginia, then the foregoing recognizance shall be null
and void; otherwise to remain in full force and effect.

GIVEN under my hand this_ /@ day of March, 1953.

Bail mmissioner
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VIRGINIA: 1IN THE CIRCUIT COURT OF ROCKINGHAM COUNTY

COMMONWEALTH OF VIRGINIA
V. ) Felony - Statutory Rape

NOAH THOMAS LEAR

ORDER GRANTING BAIL

This_ "] Y day of __ aaaapks , 1953, came the Attorney

for the Commonwealth, and came also the attorneys for the de-

fendant, Nogh Thomas Lear, and it appearing that the defendant
was, on the 22nd day of January, 1953, granted a Writ of Error
and Supersedeas by the Supreme Court of Appeals of Virginia to
the judgﬁent pronounced in this case by the Court on the 25th
day of August, 1952, whereby said defendant was sentenced, pur-
suant to the verdict of the jury, to confinement in the Peniten-
tiary of this State for a term of seven years, and the Court
having maturely considered the motion made by the attorneys for
the defendant on the 30th day of January, 1953, that said de-
fendant, Noah Thomas Lear, be admitted to bail pending the
prosecution of his said.appeal in the Supreme Court of Appeals
of Virginia, the Court doth grant said motion, and doth ORDER
said Noah Thomas “ear to be let to bail pending his said appeal
upon condition that he enter into a recognizance before the
Bail Commissioner or the Clerk of this Court in the sum of

Qo atie Qoo de & pollars (5 RSoe 20 ),

with good and sufficient surety thereon; said recognizance to be

conditioned for the said defendant to meke his personal appear-
ance before this Court, if the sentence of this Court be affirmed
within ten days from the day on which said sentence is affirmed,

to abide by the sentence pronounced against him by this Court on
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on the 25th day of August, 1952; or, if this case be remanded
to this Court, then for the said defendant to make his personal
appearance before this Court within ten days from the day on
which this case 1s remanded, toc answer the Commonwealth of Vir-
ginia concerning the indictment herein, and thereafter at such
time or times to which the proceedings may be continued or fur-
ther heard, until the said indictment be finally disposed of;
And it appearing that said Noah Thomas dear has been com-
mitted to the Virginia State Penitentiary, and is presently in
confinement at Southampton-Farm, Cepron, Virginia, being there
in custody of the Superintendent or other person in charge of
seid institution, it is further ORDERED that the Sheriff of
Rockingham Count&, Virginia, shall proceed forthwith to said
Southampton Farm, and that the Superintendant or other person
in charge of éaid institution shall, upon being presented an
attested copy of this order, which shall be his authority for so
doing, deliver the body of said Noah Thomas “ear to said Sheriff
of Rockingham County, taking his receipt thefefor in accordance
with this order; and the sald Sheriff of Hockingham County shall
transport the body of said Noah Thomas “ear to the Rockingham
County Jail, to be by him there safely kept until he shall enter

into his recognizance with surety and conditioned as aforesaid.

ENTER THIS:

W » Judge Designate.
5/ Yad




=n o 3 R E R Rt s 22 T i e

| bebasmet od eosso aldd I (2o SR Jeuguh %o ysb 43S eld m ; |

| 3 . < 3

| :Immq etd em of Fnebretedb blise eid vo0% medd Fawed e.td:fioe ?-:‘71,;2
' -;.'—7@':

mo yeb edd m‘t cw ted pldlv Izl eldd om.d ammnqn

069 B Em '.:r,mlbaam e

2 Lb _wapn od m-smm bias qg.m‘

- r
L,

boasofl




4

Commonwealth
VS. On an indictment for a felony (statutory rape)
Noah Thomas Lear

This day came the attorney for the commonwealth, and the
accused, Noah Thomas Lear, came pursuant to his recognizance and
by his own attorney, NmakxEkmx Harry Blatt. And from persons
summoned by the sheriff under a writ of venire facias, twenty
persons were examined by the court and found duly qualified and
free from éxception; whereupon, a list containing the names of
said twenty persons was handed to the attorney for the commonwezlth
and the accused who each alternately struck therefrom the names of
four persons, the remaining twelve, namely: Woodrow Lowry, S. J.
flook, Ernest F. Myers, Jr., J. H. Miller, H. R. Coffelt, S. R.
Mathias, G. Ralph Smith, Glen H., Emswiler, W. H. Heatwole, John
J. Nicholas, Elmer O, Rodes, and G. R. Baylor, selected as aforesaid
to constitute the jury, were sworn to well and truly try and true
deliverance make between the commonwealth and the prisoner at the
bar and a true verdict render according to the law and the evidence.
And it appearing to the Court that the charge read to the jury is not
a correct?gghereupon, on motion of the attorney for the commonwealth,
it was ordered that said charge be vacated and annulled;and the
attorney for the commonwealth thereupon submitted a corrected charge.
Whereupon the court advised the jury that the first charge as read
did not correctly state the punishment to be imposed should said
accused be found guilty and directed the jury to disregard Cillﬂubﬁ¢pnwj

and the clerk thereupon read to the jury

. dn Ml oF o LUl -1 B
said corrected charge; to which action of the court in allowing the
withdrawal of the first charge and the giving of the xXEEBREXERIXEEX
corrected charge the accused, by coungéiJIEXCépted Thereupon, on
motion of the attorney for the commonwealth, in which motion the
accused, by counsel, concurred, it was ordered that all witnesses and
spectators be excluded from the court room during this trial.

And having completed the hearing of the evidence herein, this case @was
continued until tomorrow morning at k®mx nkne o'clock‘pnwhiéumh-*¢m£-

AN i il Lot
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VIRGINIA:

Masonic
I bhe %mSn%MM % .%/waé W al lhe %wtxmy .@m’/a’a’ny
in the Gity of Restiwiswdl on ThUrsdaY  lhe 10t dgy of Sepbember, 1953.
Noah Thomas Lear, Plaintiff in error,
against Record No. 4118
Commonwealth of Virginia, Defendant in error,

Upon a writ of error and supersedeas to a judgment
rendered by the Circuit Court of Rockingham County
on the 25th day of August, 1952.

This day came as well the plaintiff in error, by counsel, as the
Attorney General on behalf of the Commonwealth, and the court having
maturely considered the transcript of the record of the judgment aforesaid
and arguments of counsel, is of opinion, for reasons stated in writing
and filed with the record, that there is no error in the Jjudgment
complained of. It is therefore adjudged and ordered that the same be,
and is hereby affirmed, and that the plaintiff in error pay to the
defendant in error thirty dollars damages, and also her costs by her

expended about her defense herein.

Which is ordered to be certified to the said circuit court.

Defendant in error's costs:
Attorney's fee $50.00 A Copy,
Printing brief el

Total $87.20 Teste: \7@%0\/
- Clerk
Teste: \J/z;;5i2x<%644»’//

Clerk
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Commonwealth of Virginia:
To the Sheriff of Rockingham County, Greeting:

Y ORare Deteh R COM AL L0 S e ot s et s sres e e et e e o R s oA o S R
QTR L RR. JANE. Dove, BB ORL NI EIBRLA ... ... oo isrrmiissmtassissiorer
o B EREG DOWE,. Barghon, NATGIDIA. ...t iesimsssotreumsssiartssminien

to appear before the Judge of the Circuit Court of Rockingham County, at the Court House thereof,
at 9:30 o’clock, a. m., on tbe.\....z‘;.o‘.th......day T T o el une.' ................................... 19.52:,
to t;stify and the truth to say i behalf of the Commonwealth before the GRAND JURY .....................
DR < - & < - i, S NOAS. THOMNBSE RHAR. .. 50 o Mg oreosssssssismssnaisssssssassrasesss
who stands charged with a felony misdemearnor.

And this you shall not omit under penalty of £100. And have then and there this Writ.

Witness, FAYOBERE
day of...JUNE. ..................

THE SERVICE PRESS, HARRISONBURG, VA.



COMMONWEALTH

V. ) Grand Jury Summons 2
NOAH THOMAS LEAR o

To June 30, 1952, at
9:30 a.ene.

ZTN THE COUNTY OF
ROCEINGHAM BY DELIVERING A TRUE

COPY OF THE WITH

A
=



In the Name of the Commonwealth of Virginia:
£
To the Sheriff of Rockingham County, Greeting:

F

You are hereby commanded to summon.. NQTWA. Hitchie(Berthn,Va-) ........................
lives with husband,
................................................................................................................. Willerd Ritenis; 10 mi.
.................................................................................................................. from - Bergton-on - M¥ine lloun-
........................................................... L WIS - o SRR | T U

say in behalf of the Defendant in the prosecution of the Commonwealth against
Noah Thomas Lear

who stands charged with and indicted for a felony RBHRMIaHI.
And have then and there this Writ.

And this you shall not omit under penalty of £100.
Witness, J]. ROBERT SWITZER, Clerk of our said Court, at the Court House, the .. . b&Eh

day of .. AUguUSt,...... 19.52, and in the L7







In the Name of the Commonwealth of Virginia:

To the Sheriff of Roi:kingham County, Greeting:

You are hereby commanded to summon.. N orma Ritchie....(Bergton,....v.a.) ........................

= O ) TS lives with husband,
.................................................................................... R ] MRS R T aRTE 10 i
\h‘ ........ ;.,....v...\ from. Bergton -on- Mlne Moun_
................................................................................ SO, SRR . i - Wl

to appear before the Judge of the Circuit Court of Rockingham County, at the Court House thereof,
at 10 o’clock, a. m., on thel8tN day of........ ARgUEL, . ..conn. 1952.. to testify and the truth to

say in behalf of the Defendant in the prosecution of the Commonwealth against
Noah Thomas Lear

who stands charged with and indicted for a felony mKICWPNGE.
And this you shall not omit under penalty of £100. And have then and there this Writ.
Witness, J]. ROBERT SWITZER, Clerk of our said Court, at the Court House, the ... 1A%N. ...

day of ..August, ... 19.52., and in the 177 Xcar of the Commonwealth.:
A~ ,«."ﬁ\\«f.,-“.".r..;'.A,’..’.A-r".:..,\.,,!:’. ....... ............... o Cle:'k
-~ g “[‘V







COMMONWEALTH vs._lméc—» M@"f‘/

DESCRIPTION OF PRISONER

X \ ’
Last known address_____ s AL LA ‘___)f% ________________________________________________
Color__‘?g_/_\; _____ Height__\j_?::__ * Eyes--@{“-_ ' Hair__{jd Weight-j_ 75"

Date of Trial-_-;gz__/_-i-ﬁ-l-ﬁ-------____---________--______f ________________________________________
Result__/‘Z._?zx_ 2 -’MM ;;:" ___________________________________________







/; ,/’ ¥ 1‘
In the Naﬁf the gommonwealth of Virginia: A
i ./ To the Sheriff of Rockingham Cot[mty, Greeting:
g are hereby, ‘comman ed to summon iK'
j .............. lﬂ(s .. Jesgs Dove,. Bergton,....Y..a,,. .................... 5.0 ¥ - V-
y KatherineiDove,... R o ... ~ :
] :_‘ ' '/J ; . A § e 3 ‘/'
___________________ LAY e / ’
7} Vo : 4 ¥ ’ Y
.................... ,*’,(’ /
......... P A 4 1 - ;. = & -
to appear | befSre the ]\ggebf the Circuit Court of Rockingham Cou-nty,ag the C8urt House }'wreof.,
at 10:00 dclock a, té opthe ......... 18%h day of August 4 219 5% P
-
to testify and the truth t({say in behalf of the Commonwealth 35: inst 'fc/ ... -4
_____________________________________ NOAH THOMAS LEAR z o, "l
L i ; ”» ;— . /
_________________ Res 4 ,; g "
§ e L
who stands charged with and indicted for a felony ¥z stpesawanse . - /2 , 2
And this you shall not omit under penalty. And have then and there this let o 3
Witness, kREBER TR R G ; ourt Fouse, the. 8th 4"
dayof........ August- 1952, and in the 177 ﬁ @ Bds f
‘ﬂmu Of '.';—ﬁ LAY ATLTOrNeY : '

THE PRESS, HA YA,
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im%ﬁ%z THE COUNTY OF
RuLKINGHAM BY DELIVERING A TRUE
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- In the Namevof the Commonwealth of Virginia: %) e
5" ;' i : To the Sheriff of I}dclémgham County, Greetmg.
r )
;/, You are h(eby%mmanded to summon e 4 ’, .
» ;b Y 4 < 4 -
B » i e s s v s SR R e 4 das 4 v,
£ /¥ T - Y o -
- F 7 TR ...Ogreftta Jene Dove, Bergton, Va. oo . f _________________
,',i ¢ 1/, esse Dove, Bergton, Va. o :} y
{:( o/ /:, 44 ; ‘,{- ﬁ?l ;/
L i e S S et v E v
f & e W O Vil ’; £ £
AT N AR {, -«/ o “ ’ 7
:/ “ to appear before the ]u%e of the Circuit Court of Rockingham County,at the Cr ourt House thereof,
at 10300 o’clock, a. m., tlfs,......lﬁth .............. day bl NaR Y, % .. ; 19.52,
to tqétify and thé trutb#) say in behalf of the Commonwealth ag@mss 5 .
.......... g % - _#NOAH THOMAS LEAR gy 4
’ - ’ »
_________ Z.. 2 ‘ b
indicted for a felony-rsizierestres ¢ ':/

who%stands cha d with atQ
i An&:dﬁsrzz)u shall not omit under penalty. And have then and there thls}X’rlt

Tkl SHO6K SaRIES%H at the Court Housé!'the. 7th ..

THE SERVICE PIF! RRISONBURG, VA.
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CHIEF JUSTICE-

EDWARD W. HUDGINS
HOWARD G. TURNER

JUSTICES: SUPREME COURT OF APPEALS cLerk
JOHN W. EGGLESTON
C.VERNON SPRATLEY HUBERT D. BENNETT
ARCHIBALD C. BUCHANAN OF VI RGINIA EXECUTIVE SECRETARY
WILLIS D. MILLER
LEMUEL F. SMITH
KENNON C. WHITTLE Richmond 10

October 3, 1953

Mr. J. Robert Switzer, Clerk
Cirauit Court of Rockingham County
Harrisonburg, Virginia
Dear Mr., Switzer:

The case of Noah Thomas Lear v, Common-
wealth of Virginia, Record No. 4118, having been
disposed of in this court, I am returning herewith

the original record.

Please acknowledge receipt.

Yours very truly,

\;7/Vé;25i25<51~cAf*/\\\_/

Clerk
HGT-h
En0180
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VIRGINIA:
in the Gty of Richmond on Thursdey the 22nd day of January, 1033,
Foah Thomas Lear, Plaintiff in srror,
againgt
Commormrealth of Virginis, Defendant in error,
Prom the Clreuit Court of Roockingbam County. !
; i I‘
Upon the petition of Noah Thomas Lear a writ 6f error and
supersedeas is awarded him to a Jjudgment rendered by ‘“ﬁfgirau;t

Court of Roekingham County on the 28th day of Auguat,‘iﬁ§§§ ina
prosecutlion by the Commonwealth sgalnst the sald petitioner, for a
felony; but saeld supersedess 18 not te operate to discharge t.};o poti-
tioner frowm custody, 1f in custody, or to release his béw, if out on
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G. STANLEY CLARKE
KENNETH C. PATTY

D. GARDINER TYLER,JR.
C. CHFAMPION BOWLES
HENRY T. WICKHAM
FREDERICK T. GRAY
THOMAS M. MILLER
OFFICE OF THE ATTORNEY GENERAL CLARENCE F HICKS
ASSISTANTS

J. LINDSAY ALMOND, JR.

ATTORNEY GENERAL

RicHMOND

) January 30, 1953

_..\_
™

Mr. H. G. Turner, Clerk
Supreme Court of Appeals
Richmond
Virginia

Re: Noah Thomas Lear
Ve .
Commonwealth of Virginia

Dear Mr. Turner:

Referring to the printed record in
the above styled case,this is to advise that the office
of the Attorney General desires nothing further to be
included therein than has already been designated.

Very sincerely yours,

o é’l: ndsaymlmond, J{).‘

Attorney General

16=-25






Clerk’s Office
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