
Witness Subpoena 

Commonw.ealth of Virginia: 
County of Rockingham, to-wit: 

To the Sheriff of said County, Greeting: 

of the· Commonwealth of Virginia to summon _________ _ 

to appear be;re The County Court of said 

--~.J,,..../_day of c14;_,. e d1 , 
to give evidence in behalf of_~_,.,._.._=-'-"=----------------------------------

County, sitting at Harrisonburg, Virginia, 111 said County, on 

19§.1__, at the hour of___..J_..,__._{R...,___,~~.___ _______ ·of that day 

V. o "~<a~:' ., Given under my hand this, ____ ~oL-~~-day 0£~-~---~-~-,c_.~---, 19~ 

tU_L~ 
,a-. 

Asst. Clerk 

6-56-SM-Garrison 
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TRIAL JUSTICE COURT 

Criminal N'? 22632 A Docket 

t 
Com'th 

(' " 

v. 

J?+lJ-
Defendant 
~ ·o 

'fl.. J>l Appearance Date I ~ - ~ - J - ( 

Trial Date / ... .2... ( - \l- / 

~ ~- --n Q_: f.11· 

~~ 

' 





Comp, Form 18 

STATE OF VIRGINIA I To-Wit: No., _____ _ 
~ OF Harris on burg 

City 
TO ANY SHERIFF OR POLICE OFFICER: 

Whereas, _______ G_e_o_r....::g;___e_G_._S_h_ip_l_e_t_t ____________________ _ 

John G. Leake 
has this day made complaint and information on oath before me, -------------------

(Name) 

Justice of The Peace City 
(Title) 

of the said Gmmty, tha.tL---------~-~~--
Rockingiam 

Roberts. Jenkins ___________________________________ _,·n ~ County 

16th October 56 exhibit for did on th~ ____ day ot , 19 __ : Unlawfully _________ _ 

co'llpensation without a license as required by Section 51'{-272 of the 1950 Ccxie of ~ 

Virginia, certain birds, snakes and wild animals in violation Section 58-271 of the 

1950 ~ode of Virginia, again st the peace and dignity of the Commonwealth of Virginia 

These are, therefore, to command you, in the name of the Commonwealth, to apprehend and bring before the 
County Rockingpam 

f j ill ) b[A Court of t~d County, the body (~) of the above accused, to answer the said complaint and 

to be further dealt with according to law. And you are also directed to summon 

color 

color 

color 

color 
'j 

color 

as witnesses. 

Given under my hand and seal, this, __ 1_7_t_h_ 

Address ---------------□ 

Address ---------------□ 

Address ---------------□ 

Address ---------------□ 

Address ---------------□ 

(Title of Issuing Officer) 
(Seal) 

JUSTICE OF THE PEACE 



that 
,,11 -- // <· / ' 

and __ ,,,_✓1/_/"✓7-_::,_. __ ·.,,..~v 1=l_r~_-_.J ___ f.._,.•·_,_,.,__,_-;""'"'""'"~-~,_·•-------at hi• 1ur~t tf/e have this da_y each acknowledged themselv~ indebted 
,,-/<.TI. ;•~,L-.'.,.,!- _-,J,,! 

to the Commonwealth of Virginia in the sum of /fACt) -~/,,,t{Jf,{._7!,._' I c141/ -t:1./ w ,"'-'&( - - - rr Dollars 
C, > (- V~' I , ~ .... 

), to be made and levied of their respecti.Ye goods and chattels, lands, and tenefuents to the use of the Commonwealth to 
'} I / 

',1 t) .~ 
($ J ,:5 v ,, 
be render~, yet upon this condition: That the S3id ., [C?...;7 P1 .- .,_I;1,. ./i':?/1,r:/!7 s· , shall appear before the Ti8111l!III•• Court 

of ,/[Oc,{/11cd(?:1?1z ·, County,onthe /4./,.ZZ- dayof L)Pr.,, Coun~l9~ 

at ,,Z: 1." :i P Yo, at ,, ,,.., • 1,.,, ~_; , Virginia, and at any time or times to which the proceedings may be continued 
or further heard, and before any court thereaft ving or holding any proceedings in connection with the charge in this warrant, to answer 
for the offense with which he is charged, and sha 1 not depart thence without the leave of said court, the said obligation to remain in full force 
and effect until he charge js finally d!sposej ?f or until it is declared void by order of a competent court; and u1>on the further condition that 

the said • ~ ., /j_;, • I 1 shall keep the peace and be of good behavior for a period of - ys 
from the date hereof. Nonappearance shall deemed to constitute a waiver of trial by jury. 

-n-:1.6 
Given under my hand, this __ .... ,._,__ ___ day o~-----------...-------~ 

eJallP. 
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Docket No. 33'/ 2 . 
I 

COMMONWEALTH of VIRGINIA 

) 
vs. ) Misdr. (appeal) 

) by Atty. for 
Commonwealth 

ROBERTS. JENKINS 

George S. Aldhizer II 
---------------P• d. 

Own ( X ) Appointed ( ) 

I 

CIRCUIT COURT OF ROCKINGHAM COUNTY, VA. 
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IN THE CIRCUIT COURT OF ROCKINGHAM COUNTY, VIRGINIA: 

Commonwealth 

V •) Memo. of Opinion 

Robert S. Jenkins 

After acquittal of defendant in County Court on warrant 

charging the exhibiting of certain birds, snakes, and wild animals 

for compensation without a license, under Sections 271 and 272 of 

Title 58 of the Code of Virginia, the Commonwealth appealed, as 

is permitted in revenue cases. 

Conceding that the accused was in fact publicly operat

ing such a display of tropical birds and reptiles for a fixed 

price of admission, the case was submitted by the parties to the 

Court for decision, without a jury, on the limited question of law 

as to whether or not the statute mentioned is broad enough to include 

in its application such an enterprise as a "Snake farm". 

Section 271 of Title 58 reads as follows: 

"No person shall, without a license author
ized by law, exhibit for compensation any 
theatrical performance or any performance 
similar thereto or any panorama or public 
performance or exhibition of any kind***•" 

In addition to providing expressly for a license tax on 

theatrical performances "or performances similar thereto", the 

statute also expressly subjects to such license "any panorama or 

public performance or exhibition of any kind." 

- 1 -
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There can hardly be any question that a snake farm, bird 

or animal exhibit, so operated, constitutes an exhibition within the 

usually accepted meaning of that word. "Exhibitions", as used in 

licensing ordinance, relate only to entertaimnents where the ex

hibition itself is the principal thing, and from which the exhibitor 

derives or expects to derive profit - a place where the public 

attends for the purpose of seeing the exhibits. 3 Words and Phrases 

2584. 

The operation of such a sweeping clause is not to be 

restricted by an application of the maxim "ejusden generis" nor by 

the rule of "noscitur a sociis 11
, where from the whole enactment a 

larger intent may be gathered. Webber v. City of Chicago, 148 Ill. 

313, 36 N. E. 70, where city ordinance provided for licensing of 

theatres, shows, amusements, and all other public exhibitions for 

gain. Held, to include race track for horse races, to which public 

was admitted for fixed price. 

In the Virginia case of Harris v. Com., 81 Va. 240, the 

accused, who was prosecuted for a like violation, operated a skating 

rink, for which there was an admission charge of ten cents that en

titled each admission to the privilege of skating, with an additional 

charge of ten cents if rink skates were hired for use. Some visitors, 

who did not skate, attended as spectators. The majority opinion of 

a divided court (3-2) Held, the Harris rink was not within the 

application of such license law, because it was not shown to be 

conducted as a public performance or exhibition. 

- 2 -



., 



If the first ten cents in the Harris case did not include 

the skating privilege, but merely the privilege of watching as a 

spectator the amateur skaters present, I have no doubt but what 

such showing would have been held to constitute a public perfor

mance or exhibition and, as such, subject to the license tax in 

question. 

The accused is accordingly found guilty of the violation 

charged, and fined Fifty 

May 16, 1958. 
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which it h 

T prob • le y to t 10 pro le 1 $ 5 -271 an 276 

at le s ., Donn 

actirl.ty ctor. T.n oth seo .ons ab o'-" 

:,usino t'.. invol • o the kind or ao or 

(27 ) volved n wh hi • ?<C ncs 1n t chL 

om c di.on y, a oo 1n"' rlooutor or loo 
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T riee in l; dint eaoe ., "oxhibi 'one 1n 

d oens of ord the 0 y lt n y t 

t n 1n. to incl· any not se t 

C i,ct.rlstics o citio 1y include n t 't.'ltU " i of 

b dor nm c:1.tur a 00011 o,.. C llr;J t ly int -
construct on Qf ll otetu • to l s tut 6 t tion d lo or 

atrict. constrno'io ·r1nc tr rine or all un 

-1-



• 

• • 

• 



ert .inties in favor of the ef endant quires i.lpecial scrutiny of the 

cifi ally d scribed su· .jects of the st tute to determine tlheth r de -

fen,4 ts I bu ne":"es e intended to be included in th i::ten , al ng fol-

lo 1g. In th!.s connect· o it sho ld no d that t e word p rfo ance is u~ d 

four tin i the sentence de cribing the usi soes subject to licens; in 

e l ve bse .. 

a perfor :nee excep a pan r " uhich requi s omethinz closely akin tre to. 

If t' 'e.xhibi tion of ar.iy kind" d .., no quire a performanc or at leas 

c~ or. i u tion of .o kin- durin~ t exhibition it i t - only 

instance c ntem lated b the s· tute. 

op~ on t r. th nt u 1.nes es are 

not i .c:::. d d • n those c tempL tcd unde,. t licenGing statutes in questi ~ and 

I -w:ill ·l'l r JUdg:,.en., of net G'U.il, r in each p-o.,ecut:ion. 

have not cit d any a: thori ties f o.. t ie pri.nciplee wh ch I have enunciC'< te 

1 bee us of their univer and unque,r'· ioned -cogni t on. There are no Virginia 

cifically in p int, ut., of cours , , y hich unan • o , ly support t 

I rules and . xims of con t 'ction llhich hav b n appli d. 

IJ ge of the :-1.rcuit Court a:t: 
Shenand h County 

Ji.arch 291 1957 
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WHARTON, ALDHIZER 

& WEAVER 
ATTORNEYS AT LAW 

HARRISONBURG, VA. 

VI GfNIA: IN THE CIRCUIT COU T Of HENANDOAH COUNTY 

co 

v. 

ON EAL TH OF VIRGI IA 

ME 0 

) 
) 
) 

) Appeal 
) 
) 
) 
) 
) 

m Sh nandoah County urt 

DU OF UTH ITIES 

'J'he Virginia Live Fur rorad , Incorporated, a Oeloware corporation, 

admltt to do busln in Virginia, 1955 ond 1956 mointaine o d op-rated a place of 

business on . S. High ay No. 211, east of N w rk t, in henandooh Co1Jnty, 

Virginia, wher 1t kept In captivity, pursuont to a p rmit issued by th Commission of Gom 

on· Inland Fisheries of the State of Vir9infa, ame birds and animals. A copy of the permit 

under which c rporation was permitted to hold such birds and animals in captivity wos 

filed with the urt as ''Dei ndant\ Exhibit A'"• It will be recalled that Mr. Alfred 8. 

Elchfeman, Treasurer of the corporoti n, testified that this was th first such permlt to 

I sued by the Commission and to the t of his knowledge and belief the only one now 

outstanding. It will be further observed that the permit authorizes the holding of gome 

birds ond a e ntmols In captivity only un er the followin conditions, inter alto: 

11(1) Game birds and animals exhibl d only by on individual or a corpora 

tfon incorporated for the specific and rlmary pur se of 

educational in scope. (itallcs o.urs) 

roting o uolity animal exhlbl~ 

11(2) That all lndlvl uol Virginia school chlldr n under the age of twelv and 

all Virginia rganized youth groups, such as Boy and Girl Scovts, school classes, Sunday 

School groups, etc., appearing as a group, be admitted free. • • * 

11(5) lhat the exhibtt include reprei ntativea of all mafor animal groups, such 
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WHARTON, ALDHIZER 

& WEAVER 

ATTORNEYS AT LAW 

HARRISONBURG, VA. 

fu r rs, grozln and wsl animals, comivors, and orsupla a, but no reptJI . 

warrant inst 1h Virginia Iv Fur , lnc:orpora d, II In that the 

t, 19 I io th r at a Ii sabl 

buyo ibi Jon in vi la ion f tion 58-271 of th 

f ta. 

om a ci io of e c nando h Coun y Co rttying the war11 nt, which 

th warr nt, th m nw ol th of Virginie, op 

I. THE LA QUESTI N 

follows: 

law ·t for com-
ati r an rf r any 

• a 

any 
than 

r 

u 

uni s 

for 
r o ay, 
e o w k. For 

ir. shall yo fine of not I s 
I"$ for each offi ns . " 

ectfon rth the amount of th t eotricol performonce, 

e c., x, t l be consi re in crrivin at them i o the ~ • lhis s ctlon 

lows: 

every th tricol rJ rmo or ny r ormru'lrn simi 
y noramo or pubUc performance or exhlbi -

ot nt, chorita I 
or 

annual tax of fi an 
I an 

I tax of two 
bu no ng aarnes of footbal I , 

tbal I or I UQm~ • , 

In rm cttons -271 and 58-272 011 al t identical to th provl ions of 

th law 593; of th tsof 
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WHARTON, ALDHIZER 

& WEAVER 

ATTORNEYS AT LAW 

HARRISONBURG, VA. 

the ·embly approve April 16, I , os subsequ ntly re•enoc d by opt r 396 of the 

Acts of the mbly of 1924, and subsequent amendments. 

if. C TRUCTION OF THE LAW 

Al though the prosecuti n Is n a rev nu law, yet it Is a pena statut and 

m t strictly construed like other criminal lows. 

uA revenue law impo ing penahi for Its violation is a penal statute and 
ther fore is to be strictly con tr d, and man is to be subiected to its penclti 
unless he comes clearly within th pirit and lotter of the stotut . " 17 . J., 
Stotut s, Section 66. 

'Penal statutes or co tru ~d strictly against t e 1ttate and favorably to 
the liberty of the citizen. It fs a rul of ganeral appltc.otlon at such ,tatutes 
are not to e xtendad by const vctlon, but must be limi d to cases cl orly 
within th languag u • Ev ry case charged as a violation must co e within 
thQ i i"ter, spirit and pvr s of the statute. And a p nal tut cannot be ex-

nded y im'"'I i cation or eons true ti on. It co not e ma to mbroc . c es not 
within the letter tho gh within the r ason and licy of the I ., . To con titut 
the offens the ct m st both wit in the letter on irit of the statut defining 
It. * • * 

11The basis th rule of strlc constructf n i f. unded on th tender-
n s of the low for th rights f individual and n the lain principle that th 
pow r of unishment is v t d In th le islatur and no.,. In the judicial 
er,Qrtm t. * * *" 17 • J., tatutes, .. cfon67. 

To tatutes Strictly Construed 

11law, imposing taxes must be construed strictly and most strongly again t 
the &tote, and all ub m t be resolved in fa r of the taxpoyer. • * * 

1 Taxes ar nev r held 1o hav been im ed unless by express statutory 
nae ent r by necessary impU cation therefrom. Th intent f a I gi$ otiv 

y enacting a tax law must be found ln the longua e d. * * * Thus, tax 
o w ys to ' nstru d Ii ra ly in favor of tm· y ran th y ar 

tended by lmplicatfon. Tf th r is a substantl I doubt It must be 
in favor of the taxpayer. 1 1 

It is o itted tho in ts case no th atricc.J! rformonce or rfonnance 

norama or pu 1i c 

w yin 

the words 11or xhibitlon of any kind . 

y kind i 9iv n, and the only 

held lia I for the tax would be un r 

ebs r's w llegicte Dictionary defln the word liexhlbltion ° as 
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"(1) Act l0$tan e o xhib ti • (2) That which Is exhfbtted. (3) Any pubJ;c di1play, 

0$ fart, anufactur , <:omm rce, or f at$ of skUI." 

It appeo obv·o isJ tur cou d not ave int d that thi 

s c:hon OF,;piy :o anything of suGh rood flnltlo , and that adie tiv 0pv Uc" 

ex. I t ion to 

n rformanc 

m s I c, 

, r the word 11exhibltionri, so that any 

h pr vis ns of the statu m t a bU c: xhlbfti n. 

Ill. ECISJONS N THE S JECT. 

rl i e s n ' subiect. ri fly, this e held that skati rn ~ were not 

i ihe act requlri g 'ic m 

xhl i tion~ and nl "I y were conduct d s as tc be dead properly 
11p IC or ex'. ibitions ", h y c I not ro act. 

In .his th ~ ur. pr .,crl y he! cl that -nal ., u d 

i-rietly and or never t be ex nd db im,. ication, and q ted wL a roval e opinion 

of Chief Justic v. 

ued strictly, ts, perhaps, not 
muc.h I ucflon i . It is on t'n tender f the a 
f, r the J5, a d he pl i that the power of punlsh-

fve t in th • t. * * * ,t would 

. . 
RJf, in the udg lat r , o 

• h 

crime 
Jch 
i

afi 

I 

circumstance , of c:ond tl g rink for 
• n, tt is compe , by alterin th statu , so o-

an nly consm , 1 • 

This statern nt ap 

wHARToN. ALoHrzER of the I gislato o Hcens tax s uld 

flt th instant c • octly d ff, in the iu me t 

fd by The Virgi lo Liv 
& WEAVER 

ATTORNEYS AT LAW 

HARRISONBURG, YA. 
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WHARTON, ALDHIZER 

Ile WEAVER 

ATTORNEYS AT LAW 

HARRISONBURG, VA. 

for the prlvltege of conducting its busin ss, it is compe nt for that body, ,an- on y for 

that body, by oJterlng the statute, to so vlde. 

The Horris c has n followed and cited "n a number of su 

evyin taxes on c tizens ore construable most stron Jy against the government and 

douot s oul rel lcve the taxpayer. lhi pfni n carried the fo I wf n uototion from 

Dworrls on tatute , ·d. 1 

' 
1tt is aw H settled rul o low that very charg upon th subfect 

m t m d by c ear and , na, blgtJOL1s language. Acts of Parliament which 
im sea duty u n the public, wil b critic fly construed ith reference to the 

ticu or longv ge in which t y ar expresse • hein t r is ony ambi~ 
fo ,nd, th c truction m t in f, r of th public, because it is a general 
u e at when t e public ar to 'e c ged with a burden, th in ention oi t 

is atu to impose thar ur en m t ex icitly an stinctfy shown.' 
warris n Sta u • , 255-7 Y, • • I . 1 n th reve ue aw where c avses 

infl icHn pains and . nol ti or om t t ly ot bscure y wor d, the 
interp totion is ever in fa or of the subject, for th0 ploJn r ason that he t gis
la re is ever at hand and expfains i o meaning, an to xpress more ct arty 

11 t ,ee1. obs reiy • pre rJ. 1 w.arri$ on Stat tes, 51, E '. I,' 5. 11 

Va. 366, eld thar lows imposing q Ii nse or 

tax or: strictly con trued ona ol the meani g or cope of such laws are 

resolve ogalnst th g.:>vermnent an in favor of the citizen. 

Kio v. 

buyin o pa d r's lieens t offlrrned earlier deci i ns f the Court in sf· ting that in for 

ore nu I w whi h impo es nolties for its vi lati is conc-rn d, it i o nal stotute 

n no , d to its nohies uni h 

a,, c rly within th s irit an Jetter f the statute, 

l 3 Vo. 63, the Court 

of Combined Sow ond 

ec?ny v. 

of the opinion) 

• rp0rotion 

wf t approval the caaes 

v. Commonweal th, Horris 
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WHARTON, ALDHIZER 

& WEAVER 

ATTORNEYS AT LAW 

HARRISONBURG, VA. 

v. mo"weal th, au • 

-.~,.,....,.,nweolth, f37 Vi • 26, whfc:h Inv lved th convletton 

of a sec;on ffe un r th Sto pr lbltion law, t t, In fng v n clont 

of fbitlon act, sta tnQt Cl pe m t stn tly 

ft rther tot tha a , ,totute cannot b a ion or 

. It t wit in t lett r t ugh within th 

Ucy of the low. 

nsthv th th oc ust be both 

within th and pirit of th s tu tend that o 

d m t s w t at the Vt,'Or C>f th a istinc y c • The Co t 

to d that o nvlctlon can be ha if the 

ul , t 

Th 

that I tf a 

th du of th cour 

Said t, Co rt: 

th ibi io I v. 

urt cit v. 

141 Y, • 411, f 

ri ino , 

la much nftl , at I t in pe lo cour, th 

a ut th low bout th focti. 

• J tJce E , in his dlss nti opin·on i 

156 Vo. 1015, 10 l, aid: 

- ... 

ere I y ual y copab e of o 

nolty. 

, 52- , held 

noch v. 

bt ut 

fit of It, for h 

flt fa r . nab doubt 

v. 
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& WEAVER 
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"J Kl n Im, 103 Vo.. , 9 S. E. 655, 656, Buchanan, 
J., ays: •Th~ f niv rsale, except wh r oth rwise vi d by statute, 
that nal statutes are to be co trve strict! y, nd or, ver to ext, nde by 
implication. This rule a pile with full force to a e like th nt, for v.hil 
the statute on which th pr ecution is d Is revenue law, y t in so fa it 
i po, .. penalties r a vi lotto of i p v1slons, it i ape ol statute, and must 
be c:o t d a r ·ng y.' 

1 In dis •JSSing fhe rule of construction pp ieobl to reveno s tutes, 
n the In r tation of Statutes, section , p. 1, soys: •The proper 

rule ~f'\IN'it-.ly is, pointed out by an minent wrt er (Bi hop), that, in th 
oeoomplishment of eir imory obi ct, the mere coll ction of dvties, propor-
t onote contributions io th public bur en, these nact ,,ents or n.ot to be c:on
strved with th rigid strict opplfc bl to penal Jaws; but thot, so far as th y 
c te erlme , they re ut the stti¢t construction of sucl laws. 1 11 

IV. CONCLUSIONS. 

obvious that the statute ortginafly nocted and a., sub -

quently ended, was not intended, esigned, or written so to tnc u the operation of 

the fen nt, The Vir inia Li e Fur Par , lnco roted, ft obvfo~ ly ing th intention 

of statu • dude nl y theatrical forman in which a flnit; 

act r .public petfo ance tok place. A strict construction of the tutute being r ui ed, 

it nnot be tr tched to lneh.• things whi h "Were not vori in existence and which r 

not v n thought of at tim of the no tment of the statute. 

(2} hat ec:tion 58-271 $0 inte ded is further bome our by th · ovisions 

of S ctfon -272, which 055,esSl::s 0: tox of $5.00 r each rfonnanoo, or $15.00 for each 

rformonce, or a an ual ta of $500. 00; provid · thot In wns or 

id 2.00 fo ch rformance, or $6.00 fo 

rformonc , or an ctnnual of $200.00. Obvio ly the omo t 

, t e giving o Ht ra 

reodin an such other performance mfg t r uir th putting on of an act or xhlbUion 

in conn cti rewith. It not ig d to tnclu ratt ns of The Virginia iv 

Fur Parade, Jncor rated, sna e anns, and other attractions w'l'lich ome into tng 

• 

-7-
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HARRISONBURG, VA. 

(3} E n tf th statute now writ n 

rati ns of a uch that o rated by the 

poyme f 

road h to ver th 

uld, ev rth I 

o rates, filed 

u. (i toll cs Our$} 

n e .h I it her in, ch r es ' 

t 

quality 

eribes that 

'all individual Virginia sch J children un oft d ell Vir f nta or9oniz d 

y and Gtr covts, school classes, Sunday ""chool groups, tc., 

appearmg o roup, 

how vor, 

rrant 

(4) ft mf t well th t def, ndont and others rating slmil r b lne , 

cqut d to pay a r • noble Ii e tc:,x for opcroti g a b • ine i Vlr inia; 

y uch tax iL s I ly with th I islatu 

at th 

nt ul di iss d 

A II 
ti uilding 

urg, Virginia, Attorney for 
ir inia Liv ur orod , lncorporo d 

_____ ; I SI. 

A 
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