COMMONWEALTH OF VIRGINIA
COUNTY OF ROCKINGHAM, to-wit:

In the Circuit Court of Rockingham County, August Term, 1958.

The Grand Jurors of the Commonwealth of Virginia, in and for
the body of the County of Rockingham, now attending the Circuit
Court of said County, upon their oath present that Elwood Herring,
on the 11th day of May, 1958, in said County, unlawfully and feloni-
ously did kill and slay one Effie May Morgan, against the peace and

dignity of the Commonwealth of Virginia.

Upongthe evidence of Virginia Schaaf, Trooper Failes, Charles M.
See and Sgtr. Birckhead, witnesses sworn in open court and sent to

the Grand Jury to give evidence.
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COMMONWEALTH
V.
ELWOOD HERRING

CHARGE TO JURY

If you find the accused guilty of involuntary manslaughter,
as charged in either or both of the indictments, you will say so
and fix his punishment, in each case, by confinement in the peni-
tentiary for a period of not less than one year nor more than five
years, or, in your discretion, by a fine not exceeding One Thousand
Dollars, or confinement in jail for a period not exceeding one year,
or by both such fine and confinement in jail.

If you find him not guilty of either or both of said charges,

you will say so and no more,












COMMONWEALTH
V.

HERRING
INSTRUCTION /

The Court instructs the jury that the mere happening
of an accident does not raise any presumption whatever of any
criminal negligence on the part of the operator of the motor

vehicle involved.
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COMMONWEALTH
V.

HERRING

INSTRUCTION o

The Court instructs the jury that where one is
suddenly and unexpectedly placed in a situation of imminent
peril of bodily harm by means of a sudden emergency, without

his fault, he is not required to exercise that degree of

he s At /é4¢45
care, or sound judgment or discretion, whichm&:hé:lﬁ-

€iv€rr,Je'7/
qniacé:aézk#m under ordinary circumstances and normal

conditions.
Thus, if you believe from the evidence, #Zzidramweg

that Elwood Herring was suddenly

and unexpectedly confronted with a blow-out of a tire on the
motor vehicle he was driving and Herring was compelled to act
instantly to avoid an accident because of such blow-out, then
you cannot find him guilty if you believe he exercised the
care which would have been exercised by a man of reasonable
prudence under such circumstances, even though he may not
have done the wisest thing or exercised the soundest judgment

to aveoid an accident.
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COMMONWEALTH
V.

HERRING

fi

INSTRUCTION

1 Ares ) alone

The i;grt in tspcts the jury that the skidding of an
0
automobile is nog‘an occurrance of such a character as =&

KPp® to necessarily establish or constitute negligence in

any degree in the operation of an automobile.
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COMMONWEALTH
V.
HERRING

INSTRUCTION 71

The Court instructs the jury that the gist of the crime
charged against the defendant is criminal negligence; by the
term criminal negligence is meant not simply such negligence
as might be the foundation of a suit for damages by the person
injured or by his personal representatives if killed, but
something more than that; in order to be criminal negligence,
as distinguished from such negligence as is necessary for a
civil damage action, it must be shown that the negligence of
the accused was gross or culpable negligence; culpable or gross
negligence is that which indicates a callous disregard of
human life and of the probable consequence of his act; criminal
liability cannot be predicated upon every act carelessly per-
formed merely because such carelessness results in the death
of another, but in order for criminal liability to result from
negligence, it must necessarily be reckless or wanton and of
such a character as to show disregard of the safety of others

under circumstances likely to cause injury or death.
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COMMONWEALTH
V.

HERRING

INSTRUCTION f/

The Court instructs the jury that the accused is presumed

to be innocent of the crime with which he is charged, and, that
this presumption follows the accused throughout every stage

of the trial. By his plea of "not guilty" the accued has deniad

every essential allegation of the indictment and has put upon
the Commonwealth the burden of proving every element of the

crime charged and the accused?s guilt beyond every reasonable

doubt.

This burden, as so imposed on the Commonwealth, does not
shift but remains throughout the entire trial. The accused
is under no requirement to prove or establish his innocence,
and, if, after considering the evidence you entertain even a
reasonable doubt of the accused's guilt, you must give him the
benefit of such doubt and find him not guilty.

This presumption of innocence is not a mere form to be
disregarded by you at pleasure but it is an essential and bind=-
ing part of the law of the land, and you must give the defendant
the full benefit of such presumption,

You are further instructed that while you may be suspicious
that the accused committed the crime with which he is charged,
this is not sufficient to convict nor is it sufficient if you
feel that he is probably guilty or more likely guilty than
not guilty, but to warrant the conviction of this accused, his
guilt must be proved so clearly that there remains not one
reasonable theory consistent with the evidence upon which he

can be innocent.
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If a set of facts or circumstances should be susceptible
to two or more reasonable interpretations, any one of which
interpretations points to the innocence of the accused, the

jury must accegpt that interpretation pointing to hés innocence.,







COMMONWEALTH
V.
ELWOOD HERRING

INSTRUCT ION C;

In considering whether or not the Commonwealth has met its
burden of proving the guilt of the accused beyond reasonable doubt,
the Court instructs the jury that you should not overlook the word
"reasonable" nor its meaning. A reasonable doubt is a doubt which
is fouﬁﬁed on reason, and is not to be corfused with imaginable or
possible doubt, for the 1aw does not say that a man must be proved
guilty beyond every imaginable, conceivable or possible doubt.

In passing upon the sufficiency of the proof of the charge,
the jury must limit its consideration to the evidence presented at
the trial of this case, including the natural and reasonable in-
ferences to be drawn therefrom. The jury cannot go beyond such
evidence to create doubt, nor can you go beyond such evidence to
find inferences of guilt.

Furthermore, the jury should bear in mind that any doubt
arising from lack of evidence, from conflicting testimony, or from
questionable proof of any particular fact, should be a doubt of a
material fact essential to the proof of the guilt of the accused
and not a mere doubt concerning immaterial and nonessential cir-
cumstances.

If, after a reasonable and honest consideration of all of the
evidence, your minds are left in such a state of doubt as to pre-
vent you from reaching a convinced belief of the guilt of the ac-
cused, then the Commonwealth has failed to meet its burden.

If, on the other hand, after an impartial and reasonable con-
sideration of all the evidence in the case, you have an abiding con-
viction of the truth of the charge, you are thens atisfied beyond

all reasonable doubt.
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COMMONWEALTH
V'

ELWOOD HERRING

INSTRUCTION j;7

The Court instructs the jury that the credibility of

witnesses is a questionexclusively for the jury; and the jury have
the right to determine from the appearance of the witnesses on the
stand, their manner of testifying, the reasonableness and consis-
tency of their testimony, their apparent candor and fairness, their
apparent intelligence or lack of intelligence, the relationship of
the witnesses to the parties, if any, the interest of the witness
in the result of the trial, if any appear, and from all other sur-
rounding circumstances appearing on the trial, which witnesses. are
more worthy of credit and what is the relative weight of any such

testimony and to give credit accordingly.
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COMMONWEALTH
V.

HERRING

INSTRUCT ION C

The Court instructs the jury that if, after hearing
all of the evidence in this case you entertain any reasonable
doubt as to whether or not the defendant is guilty of
criminal negligence, as defined in other instructions, then

it is your duty to and you shall acquit him.
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Filed in the Clerk’s Office
Reckingham County, Va.

COMMONWE ALTH OF VIRGINIA Str 922 1958
IN THE CIRCUIT COURT FOR THE COUNTY OF ROCKINGHAM

pa

V. BILL OF PARTICULARS

»» Clerk

COMMONWEALTH
ELWOOD HERRING

On motion of the defendant, by counsel, and upon the order of
this Honorable Court, the 18th day of September, 1958, comes now
the Attorney for the Commonwealth, Charles E. Earman, Jr., and,
for a bill of particulars in the above captioned criminal pro-
ceedings, states that the acts of criminal negligence alluded to
in the indictments for involuntary manslaughter of Judith Ann
Odham and Effie May Morgan, on the 11th day of May, 1958, are as
follows:

That the said Elwood Herring, operator of the taxicab in which
the said decedents were passengers, drove the said taxicab in a
grossly,wantonly and careless manner by exceeding the speed at
which the said taxicab could be safely driven under the then
existing weather conditions, highway surface conditions, visibility
and terrainj by driving and operating the said taxicab in a grossly,
wantonly and reckless manner without regard for the extremely dan-
gerous patent condition of the tires then mounted upon the wheels
of said taxicab; by grosslx,wantonly and carelessly driving and
operating the said taxicab off the regularly travelled portion of
U. S. Highway Number 33 over and through a deep ditch or gully and
into a stone wall and telephone or electric supporting wooden pole
at a gross, wanton and reckless speed for the said conditions then
existing; and by grossly,wantonly and carelessly driving said taxi-
cab while in a stafe of tiredness and utter physical fatigue, which
made him incapable of reasonably and prudently operating said taxi-

cab, thereby rendering him grossly,Wantonly and carelessly incoumpe-
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tent as a motor vehicle operator at the time and place and under

the circumstances and conditions then existing.
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Comp. Form 18

STATE OF VIRGINIA To-Wit: No
copgyy OF_ Barrisonburg
City
TO ANY SHERIFF OR POLICE OFFICER:
Wheteas: J.R., Failes

John G. Leake

has this day made complaint and information on oath before me,

City (Name)
Justice of The (:’?ae. of the said GoExxky, that
itle)

Rockingham
Elwood Herrinmg s b o
did on the 1LtR ___day of xy 158, Unlawfully and felemiously,

kill and slay ome Effie May Morgan, agaimst the peace and dignity of the Commomwealth

of Virginia

These are, therefore, to command you, in the name of the Commonwealth, to apprehend and bring before the

Rockingham
County Court of tkmxaid County, the body (bxdies) of the above accused, to answer the said complaint and to be

further dealt with according to law. And you are also directed to summon:

color __ Address 5
color & e 4 A dddress i
color & .- Address o
color " - 1 Address O
color’ _esd . o Address =
as witnesses.
Given under my hand and seal, this 27th day of 19 58

MayA
Lol aa A 5

{7 (Title of Issuing Officer
JUSTICE OF THE PEACE
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arrisonburg

City
STATE OF VIRGINIA—CQUNTY OF , torwits
e N

L. John G. Leake a Judge of the County Colift'” in and for the County aforesaid, State of Virginia, do certify
™7~ rn.oé’ T‘evn-{u-' 'z‘\g,' Justice of the Peace
d e N L il L A e =]

that Bo 5
JEQL L, NALLS & TIANORA" NALLS |
and A W. INE WE AV 012 as his suret , have this day each acknowledged themselves indebted
ATTORNEY s 1B+ FAGT. S T PRy h«— = e e e AN g
i L ONE THOUSAID TWC HUNDR D AIlD FIFTY*&d&seSmea= 0oy
to the Commonwealth of Virginia in the sum of NE THOUSANL T o

— ~
($ 1250,C0 ), to be made and levied of their respective goods and chattels, lands, and tenements to the use of the Commonwealth to

" 3 S o n it o e Cigeater
be rendered, yet upon this condition: That the said Elwood Terz 1Ng shall appear before the C:fﬁn‘ym Court
v = ) o
of Rockingham - Cownty, oahe. 200 o of June 19_98
at g 4 M., at Harrisonburg Virginia, and at any time or times to which the proceedings may be continued

or further heard, and before any court thereafter having or holding any proceedings in connection with the charge in this warrant, to answer
for the offense with which he is charged, and shall not depart thence without the leave of said court, the said obligation to remain in _ﬁ_xll force
and effect until the charge is finally disposed of or until it is declared void by order of a competent court; and upon the further condition that

the said shall keep the peace and be of good behavior for a period of days
from the date hereof. Nonappearance shall be deemed to constitute a waiver of trial by jury.
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Comp. Form 18

STATE OF VIRGINIA To-Wit: No
COUNTY OF

TO ANY SHERIFF OR POLICE OFFICER:
‘Whereas,

has this day made complaint and information on oath before me,
(Name)

of the said County, that

(Title)

in the said County

did on the day of 719 : Unlawfully

These are, therefore, to command you, in the name of the Commonwealth, to apprehend and bring before the

County Court of the said County, the body (bodies) of the above accused, to answer the said complaint and to be

further dealt with according to law. And you are also directed to summon:

colpr ot e A ddress |
color .t < Address =]
color . = Address S
color = o Address i
colorr _ ~-=% Address 1
as witnesses.
Given under my hand and seal, this day of 19
(Seal)

(Title of Issuing Officer)




STATE OF VIRGINIA—COUNTY OF Rro e A/'MG' A(AM to-wit:

L - \J: SFW 0( K M A N a W in and for the County aforesaid, State of Virginia, do certify
s ELMWOOD Hellinl T

and 6’9 ﬁ L Bl?l bb < EL/( f 0’{! VH as his sureu/_.____, have this"day each acknowledged themselves indebted
to the Commggavealth of Virginia in the sum of M&QMM@ 4«‘2 F/ﬂ"/ ﬁeg’g%o]lars

($ O iz ), to be made and levied of their respective goods and chattels, Jands, and tcnemen(s to the use of the Commonwealth to

be rendered, yet upon this condition: That the saidmw, shall appear before the g:‘“:;' Court
e .ﬁ _ y un!
of ’RD_Q f<, N“ #AM : County, on the _QL____ day of JU /Ye— . 19£Z,

at __ZL M, at _&M.DL}ZML,Virginia, and at any time or times to which the proceedings may be continued
or further heard, and before any court thereafter having or holding any proceedings in connection with the charge in this warrant, to answer
for the offense with which he is charged, and shall not depart thence without the leave of said court, the said obligation o remain in full force
and effect until the charge is finally disposed of or until it is declared void by order of a competent court; it

" . e : ; iaye
Sommele-rtiecmeest. Nonappearance shall med to constitute a waiver of trial by jury.
Given under my hand, this /0 day of J—UA/E ﬂ / 4 ﬁ%,ﬂ M
W;& L s ]. P.
) 2 gj
g = 3 g 3
o3 g8 &
Q 2 =
Y = =
£ g F < 3
g -4 = g
B, < = & 5
® Z =2
= 3 = =
[5) 1 = (o]
3 \. O
o \ i
2, > g |d
= ~ ] N
o g »> &
'P’ 55 < 3 'l:]‘ ~N
5 e
=
% L
=
2 5 L
g
»
- (=5
)
- <
2 =
w e
o ¢ % 59 B ¥ @Y s e § 2 2 | 8
g8 3§ S T & T & = B
g @ 2 -8 & ® ® A 8 T =
&0 TR RS S s A B E F g
[e) ﬁ =] > g = ~ i L |
g ovi- & g B = B o
g ¥ 5 & & = &
w sas ) 8 o =]
- S | & &
§ § o 5 =
g w o (]
" g
o <)
9 S oo &
- g ®
% 1 B2
” -2:;?:
45 -y g
g s
5 @
LS
! )
o i §
e 8
B &
N
g 2




In the Name of the Commonwealth of Virginia:
To the Sheriff of *Rockitighamii County, Greeting:

CHARLOTTE
Yeoul afe hereby comtnanided 16 SHEMNOTL 0k ot o T oo e s s R o AR AR R SR s s S e e A e
.................................................................. BEVERLY. KISER,..Abilene, Nirginia.......ooninnnn,
o O

........................................................................................................................................................................................................................

to appear before the Judge of the Circuit Court of Rockingham County, at the Court House thereof, at 9:30
o’clock, a. m., on the .. 24th. day of .September.. ... , 19....5.83to testify and the truth to say in behalf of the

Commonwealth=before-tire Gramd-fury, against .. ELWOOD . HERRING ...

who stands charged with and indicted for a felony-misdemeanor.
And this you shall not omit under penalty. And have then and there this Writ.
Witness, CHARLES E. EARMAN, JR., Commonwealth’s Attorney for Rockingham County and the City of

of the Commonwealth.
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Witness Subpoena ( : )

Commonwealth of Virginia:
County of Rockingham, to-wit:
To the Sheriffof saidCourity, Greeting:
City Ser%eant y Hopewell, Virginia

You are hereby commanded, in the name of the Commonwealth of Virginia to summon

chaaf':

to appear before The County Court of said County, sitting at Harrisonburg, Virginia, in said County, on

ist day of July , 19_98 at the hour of 2:00 o'clock, P. M. of that day
to give evidence in behalf of___Commonwenlth
L oo
in the pending case of Coumonwealih g/X F

WY

V. Malcolm Ray Morris and Elwood Herring
Given under my hand this 17th day of Jilﬂ_‘-‘ ,19_ 58
{jt Clerk

SIASSEIC ek

6-56-5M-Garrison



The County Court

26569 A
Docket No. _ 26571 A

Commonwealth

(
V. ( Witness Subpoena
(

Elwodd Herring
July 1, 19583 at 2:00 P, M.




In the Name of the Commonwealth of Virginia:
To the Sheriff of Rockingham County, Greeting:

to appqzr jgore the Judge of the Circuit Court of Rockingham County, at the Court House thereof,
®
at 1&o’clock, a. m., on the 2l tday of..September ... 19..58 to testify and the truth to

who stands charged with and indicted for a felony misdemeanor.
And this you shall not omit under penalty of £100. And have then and there this Writ.
Witness, J]. ROBERT SWITZER, Clerk of our said Court, at the Court House, the A8th .. ..
day of ...September.. 19.58, and in the 183 dycar (%e d

monwealth.




/
EXECUTEDGZZo-4fIN THE COUNTY Ot

ROCKINGHAM BY DELIVE
COPY OF THE WITHIN,

SHERIFF
ROCKINGHAM COUNTY.




In the Name of the Commonwealth of Virginia:
To the Sheriff of Rockingham County, Greeting:

togaP eér before the Judge of the Circuit Court of Rockingham County, at the Court House thereof,
at BRo'clock, a. m., on the2libRday of..... . September,. .. .. 1958.. to testify and the truth to

who stands charged with and indicted for a felony BEDeHWAMX
And this you shall not omit under penalty of £100. And have then and there this Writ.

Witness, J]. ROBERT SWITZER, Clerk of our said Court, at the Court House, the ... eek....
day of ..S€Rtember, 19.58“, and in the 183§yearﬂ the Comymeal{b
........ N Todin b veitZopr— . .




veraM

T o 195.‘?1, in the County of

_and not
finding there, or any other person upon W m servic dade, | teft 8
true copy of the above mentioned papers attached to each oth T, posted on the front
door of h_g.Z2 usudl place of abo

e coulr' be

AL p 229 A5 R.C.
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In the Name of the Commonwealth of Virginia:
To the Sheriff of>Rackingham: County, Greeting:

CHARLOTTE
You are hereby commanded to summon ..., TR e D AL L MR e e W S e T L e
................................................................ BEVERLY. KISER, . Abilene, VArginia. ...

.......................................................................................................................................................................................................................

to appear before the Judge of the Circuit Court of Rockingham County, at the Court House thereof, at 9:30
o’clock, a. m., on the .. 24%th. day of Septewber. .. .. , 19...00to testify and the truth to say in behalf of the

Commonwealth=before-the=Grand-Jury, against . BLNOGOL TLRRING bt L S Gl

who stands charged with and indicted for a felony=misdemeanor.
And this you shall not omit under penalty. And have then and there this Writ.
Witness, CHARLES E. EARMAN, JR., Commonwealth’s Attorney for Rockingham County and the City of

Harrisonburg, Virginia, at the Court House, the. 221 of August ... , 1958

of the Commonwealth. @




, in the Coun® of
Charlotte, Virginia, by delivering a true copy of the above mentioned papers
attached to each other, to -__d.-_%---_ﬂm _________________________

s N i in person.
By 7 W W

DEPUTY SHERIFF, COUNTY OF CHARLOTTE, VA




In the Name of the Commonwealth of Virginia:

To the Sheriff>of Rockingham County, Greeting:
CITY SERGEANT, HOPEWELL

You are hereby commanded to summon .................88..75.5. )

..................................................... VIRGINIA SCHAAE,. 2212 Pickett. Street, Hopewell, Va.......

to appear before the Judge of the Circuit Court of Rockingham County, at the Court House thereof, at 9:30

o’clock, a. m., on the .. 24th. day of .. September. ... , 19.5.8., to testify and the truth to say in behalf of the
Commonwealth before the-Grand Furys;-against ... ELWOOD.. HERRING.......ccccoioiieietieie ettt

who stands charged with and indicted for a felony misdemeaneor-
And this you shall not omit under penalty. And have then and there this Writ.
Witness, CHARLES E. EARMAN, JR., Commonwealth’s Attorney for Rockingham County and the City of

of the Commonwealth.
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In the Name of the Commonwealth of Virginia:
To the Sheriff of Rockingham County, Greeting:

You are hereby commanded to summon ... .. e Lt Lot I e U s, I B
.................................................................. o S R A S SRR ST N
................................................................... Nl T e e RS L RN RO SRS N
emmsecesrasaiss s o s e SO e o+ AR, . .. SRy A TAS. TAPR. BOIWARE ........ccoonniminnirosssrsssionsons

to appear before the Judge of the Circuit Court of Rockingham County, at the Court House thereof, at 9:30
o’clock, a. m., on the .241th. . day of September. ... , 19..5.5 to testify and the truth to say in behalf of the

Commonwealth before-the GrandJury, against ELWOOD. HERRING...........oooieeeeeeeeeeeeeeeee e

who stands charged with and indicted for a felony misdemeaner.
And this you shall not omit under penalty. And have then and there this Writ.
Witness, CHARLES E. EARMAN, JR., Commonwealth’s Attorney for Rockingham County and the City of

Harrisonburg, Virginia, at the Court House, the..22ndof .. August ..., ;1958
of the Commonwealth.

the .183rdyear
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In the Name of the Commonwealth of Virginia:
To the Sheriff of Rockingham County, Greeting:

You are hereby commanded to summon ................... o T e ) |

o'clock, a. m., on the ... 18thday of . _August .. ... , 19.5.8, to testify and the truth to say in behalf of the

Commonwealth before the Grand Jury, against ... ELWOOD. HERRING..............cccocoiviimiiiirriirinsencerssessussassasssesssssosssnsmssasesess

who stands charged with and~indietedHer—a felony misdemeaner-
And this you shall not omit under penalty. And have then and there this Writ.
Witness, CHARLES E. EARMAN, JR., Commonwealth’s Attorney for Rockingham County and the City of

Harrisonburg, Vinginia, at the Court House, the...7th.of ... Angust........ ,19.98 the 1831d year

of the Commonwealth.
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In the Name of the Commonwealth of Virginia:
To the Sheriff of Rockingham County, Greeting:

You are hereby commanded to summon

.......................................................... TROOPER. Jo. R KALEES A ol @Y | Y LM I srisrisssssssisassssen

....................................................... L. BIRCEREAD.. 5. R L ... S DI G .oeeoirrrionnsconissssesmssmnisissions
"'

........................................................ CH ARlESMSEE,CarrBrothers

.......................................................................................................................................................................................................................

to appear before the Judge of the Circuit Court of Rockingham. County, at the Court Heuse thereof, at 9:30

¥

o’clock, a. m., on the ... 1L6thday of . June. ... , 1958, to testify and the truth to say in behalf of the

who stands charged with and-indicted doa felony misdemeaneor.
And this you shall not omit under penalty. And have then and there this Writ.
Witness, CHARLES E. EARMAN, JR., Commonwealth’s Attorney for Rockingham County and the City of

Harrisonburg, Virginia, at the Court House, the
of the Commonwealth.

................................... / Ry

Commonwealth’s Attorney
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