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IN THE CIRCUIT COURT OF ROCKINGHAM COUNTY, VIRGINIA:

COMMONWEALTH OF VIRGINIA
& For a Felony

KEMPER N. MASTON
To Charles E. Earman, Jr., Atty. for the Commonwealth:

I, Elizabeth 0. llaston, do hereby freely and voluntarily
make the following statement, concerning the events as they happened
on January 20, 1958, in relation to the death of my daughter,
Diane Iliaston:

I At about 7:30 or 7:45 p. m., my husband, Kemper N.
llaston, returned from work

IT As he entered the house, I told him that our youngest

child, Diane, was in another of her fits.. Her face was very red,
her body rigid, and she was having difficulty breathing. We did
not know at the time that she suffered from epilepsy, although my
mother had su€ffested same when we told her about tThe symptoms on

a previous occasion.

III Supper was on the table when Kemper came in, but he
was so upset that he was uhable to eat. He picked Diane up and

started to give her artificial respiration. This didn'%t help much,

Xl errﬁ so he placed cold compresses on her head and body. Then he shook

@&t§> her and spanked her on her face and rectum. On a previous occasion,
this had revived her from her fit, but it didn't work this night.
IV Then Kemper went for a cup of coffee. He did not eat

his supper that night. When he finished, he came back to Diane and
tried to revive her again by slapping her. He told me that he hated
to spank the baby, but it was the only thing he knew to do.

-

V He then asked me to get his Air Force llanual for him,

which I did. It said to keep the baby warm and quiet. Kemper
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wrapped Diane in blankets and put her on the bed. Her face was
no longer red, but she was still a little stiff. The fit seemed
to be over,

Vi We went to bed about 9330. We took Diane with us
in oraer to keep her warm. She was very still,

VII At about 1:00 a. m., we were awakened by the cries
of Sharon, our older child. The first thing Kemper said was
Wy God, how i1s the baby?". We found her/?gl%id with us and
she was dead. Kemper fell on the bed, wrapped the baby in his
arms and started to cry. Then I started to cry.

VIII About 15 minutes later, we decided to try to get
help, so Kemper went to a neighbor's and called Lindsay's.

IX The next day, when we were at Lindsay's, the Sheriff

called and told us to return to our home and he would meet

Since we were in town, we decided to stop by his office.

X The night Ir. Hoover questioned me is the night he
got the statement which was supposed to have been made by me. He
asked me questions, and I would answer them. He told me to go on
and answer, "it won't hurt you". The whole statement was obtalned
by answering questions ggg;ggaﬂ by him, When he finished, he
told me to sign it, and I did. I was not given a chance to read
the statement, to my recollection.

XI 1 thought all along that Kemper was doing all he could
to help Diane. I was afraid at the time, but my fear was caused by
Diane's fit, and not by anything Kemper did. O0f course I was
scared for her safety, but she seemed very sick,

XII After the funeral, we were taken directly to the
County Court. I was still very much upset, and was not sure about
what was happening.

XIII Kemper has always been a good father and husband.

I think he has done all he could to provide for us and keep our

family together.
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Given under my hand this ozz day of April, 1958.

izabeth 04

Maston

STATE OF VIRGINIA:
COUNTY OF ROCKINGHAN, to-wit:

I, Pauline li. Andrus, a notery public in and for the
County aforesaid, in the State of Virginia, do hereby certify
that Elizabeth 0. liaston, whose name is signed to the above,
personally appeared before me in my County aforesaid, and made
oath, after having the above read to her and after reading same,

that the above 1s a true and correct account of the events which

took place to the best of her belief and recollection. Iy commission
expires February 20, 1960, : a——
Given under my hand and official seal this 52/ of April,

1958.

Notery Public







X, Kemper % Maixgn , the accused in the attached warrant,
in open court, before the Judge of the Circuit Court of Rockingham
County, Virginia, do goluntarily waive indictment on the said charge
of murder

Given under my hand this pmjothday of __ February y 195-8 .

ﬂwﬂﬂ Y ot

Witness:







Comp. Form 18

STATE OF VIRGINIA To-Wit: No

s or__ Harrisonburg
szy

TO ANY SHERIFF OR POLICE OFFICER:
Charles E. Barman, Jr., Commenwealths Attorney

Whereas,
has this day made complaint and information on oath before me, John Ge Leake Sk
Justice of T.h. girnas of the said le}:g, that
iy Kemper N. Maston ;:::;ndg;:nty
did on the_ 27¥B  qay of Jmanary 19.58_: Unlawfully_nd felemiously

ki1l and murder one Diane Mastom, his daughter, a minor female child, to=-wit: the

age of 8 months, against the peace and dignity of the Commonwealth of Virginia

These are, therefore, to command you, in the name of the Commonwealth, to apprehend and bring before the

Rockingham
County Court of thsomotl County, the body (bEMiex) of the above accused, to answer the said complaint and to be

further dealt with according to law. And you are also directed to summon:

eolor -  Address ]
color __ Address |
color ______ _ Address ]
ol oo R Address {5
color ___ Address O
as witnesses.
Given under my hand and seal, this 2lst day of J,‘;‘““W Z 4 19 58

Jot, 2 Z.

y (Title of Issuing Officer) (Seal)
JUSTICE OF THE PEACE




STATE OF VIRGINIA—COUNTY OF : to-wit. 1
) e a Judge of the County Court in and for the County a{c;mﬁaid, State of Virginia, do certify
Justice of the Peace ¥

that =

and ,as his suret_______ | have this day each acknowledged themselves indebted
to the Commonwealth of Virginia in the sum of Wiy Dollars
($ ), to be made and levied of their respective goods and chattels, lands, and tenements to the use of the Commonwealth to
be rendered, yet upon this condition: That the said t# t . shall appear bé}ore the g:::: Court
of ‘ County, on the day of , 19

At o miNiiregt ) : Virginia, and at any time or times to which the proceedings may be continued

or further heard, and before any court thereafter having or holding any proceedings in connection with the charge in this warrant, to answer
for the offense with which he is charged, and shall not depart thence without the leave of said court, the said obligation to remain in full force
and effect until the charge is finally disposed of or until it is declared void by order of a competent court; and upon the further condition that

the said shall keep the peace and be of good behavior for a fiod of —days
from the date hereof. Nonappearance shall be deemed to constitute a waiver of trial by jur}g. i

Given under my hand, this day of VL] 4 19
- : bt dena r Sadadge. J. P.
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In the Name of the Commonwealth of Virginia:
To the Sheriff of Rockingham County, Greeting:

You are hereby commanded=t5 SO s . ... c-ccr oo oeoron- BAETPSIRCE s JET . - ovvensonenmsnismrsosssons e iygrsneon oM e o Dis oees s i o Mg S0y

................................................................ I I i, oMM v B ab S fivurecr ensestuscnsengpirtonness AU s sesarnrrrggiores Srssssasshses

.............................................................. L R TR LI SRS 08 0 cvsnnivcnsnnssessosrsss e B B T 00 25 i oty . 30

to appear before the Judge of the Circuit Court of Rockingham County, at the Court House thereof, at 9:30

o’clock, a, m., on the 22nd. day of April. ... ... , 195 8to testify and the truth to say in behalf of the
Commonwealth befere the- Grand=fury, against......... EEMPER. - MASTON....... 00 . .S B Rl R

who stands charged with-and-ndieted-for a felony -misdenreanor.
And this you shall not omit under penalty. And have then and there this Writ.
Witness, CHARLES E. EARMAN, JR., Commonwealth’s Attorney for Rockingham County and the City of

of the Commonwealth.




£XECUTED#4/4% TN THE COUNTY OF .
ROCKINGHAM BY DELIVERZNG A TRUE — “XECUTEDZ Y~ S BN 1HE coUNTY U1
ROCKINGHAM. BY ‘DELIVEL NG A TROE1

CEP} OF THE WIT%IN
IN PERSON

A L. STRAUDERMAN sumF
~ SUERIFF ‘ R |
ROCKINGH?M COUNTY ROCKINGHAM Coypry

SXECUTED 75 5™ of THE COUNTY Ot
ROCKINGHAM BY DELIVE_ NG A TRUE

SKECUTEIY == 5 6 THE COUNTY Ot .~ COFY ZF THE

ROCKINGHAM BY DELIVERJNG A TRUE IN e
COPY OF THE WITHI

e

~A-L. STRAWDER ﬂAN
SHERIFF
~ ROCKINGHAM COUNTY

S%Z:&FF
ROCKINGHAM COUNTY

o sHERlFF’S OFFICE
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COMMONWEALTH
V.
KEMPER MASTON

CHARGE TO JURY

If you find the accused, Kemper Maston, guilty of murder, as
charged in the warrant, and that the murder was committed with
malice aforethought, and that it was willful, deliberate and premedi-
tated, you will find him guilty of murder in the first degree and
fix his punishment at death, or by confinement in the penitentiary
for life, or for any term not less than twenty years.

If you find him guilty of murder, as charged in the warrant,
and that the same was committed with malice aforethought, but that
it was not willful, deliberate and premeditated, then you will find
him guilty of murder in the second degree, and fix his punishment
at confinement in the penitentiary for not less than five nor more
than twenty years,

If you find him not guilty of murder in the first degree, nor
of murder in the second degree, but that he killed Diane Maston
without malice aforethought, actual or implied, upon sudden heat, or
on reasonable provocation, you will find him guilty of voluntary
manslaughter and fix his punishment at confinement in the peniten-
tiary for not less than one year nor more than five years.

If you find him not guilty of murder in the first degree, nor
of murder in the second degree, nor of voluntary manslaughter, but
find him guilty of involuntary manslaughter, you will say so and
fix his punishment at confinement in the penitentiary for not less
than one year nor more than five years, or, in your discretion, by
a fine not exceeding One Thousand Dollars, or by confinement in
jail not exceeding one year, or by both such fine and imprisonment,

If you find him not guilty, you will say so and no more.






COMMONWEALTH
V.
KEMPER MAST ON

INSTRUCT ION /

The Court instructs the jury thét murder in the first degree
is any willful, deliberate and premeditated killing of one human
being by another with malice,

Murder in the second degree is the killing of one human
being by another with malice but without deliberation or premedi-
tation.

Involuntary manslaughter is the killing of a human being
unintentionally while performing an act that is unlawful, or in

Wanton |
the improper oqapegf&gent performance of a lawful act; and that
when a homicide follows as a consequence of suéh a reckless or
culpably negligent act as is incompatible with the proper regard

for human life, the person causing such death is guilty of in~-

voluntary manslaughter,

‘A}}/\//J/\
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COMMONWEALTH

V.

KEMPER MASTON

—
INSTRUCT ION

The Court instructs the jury that the word "malice" or
"malicious", as applied to the law of homicide and used in
the definition of murder, is used in a technical sense, It
may be either express or implied. It includes not only anger
and hatred but every unlawful and unjustifiable motive. Malice
denotes an action flowing from any wicked and corrupt motive,
done with an evil mind and purpose, attended with such circum-
stances as carry in them the plain indication of a heart regard-
less of social duty and deliberately bent on harm, Malice means
a wrong act done intentionally without just cause or excuse.
It may be inferred or implied from any deliberate and cruel
act done without reasonable provocation or excuse.

The Court further instructs the jury that it is not neces-
sary that malice shall have existed for any particular length
of time and it may first come into existence at the time of

the killing or at any previous time,

gy
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COMMONWEALTH
V.

KEMPER MAST ON

INSTRUCT ION Ez

The Court instructs the jury that every homicide in
Virginia is presumed, in the absence of other evidence, to be
murder in the second degree, and in order to elevate the of -
fense to murder in the first degree, the burden is upon the
Commonwealth; and in order to reduee the offense to manslaughter
or to show justification or excuse for the killing, the burden
is upon the accused to introduce evidence to show extenuating

circumstances, or justification, unless it appears from the

evidence of the Commonwealth,

L e
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INSTRUCTION NO. _ gk

The Court instructs the jury that there is never a burden
upon the accused in a criminal case to prove his defense or to
disprove the case for the Commonwealth. TUnder the law of this
land, the Commonwealth must prove each and every material
allegation contained in the charge beyond all reasonable doubt,
and if the evidence on behalf of the accused or the Commonwealth
rzises a reasonable doubt as to any material allegation in the
charge, then you must find the accused not guilty.

The Court further instructs the jury that if you believe
the evidence to be susceptible to two reasonable interpretations,
one of which is consistent with the innocence of the accused,
then you must adopt the interpretation most favorable to him

and find the accused not guilty.

e N
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INSTRUCTION NO. \/r"’

The Court instructs the jury that the law presumes every
person charged with a crime to be innocent until his guilt is
established by the Commonwealth beyond all reasonable doubt,
and this presumption of 1nnocence goes with the accused through
the entire case, and applies at every stage thereof; and if,
after having heard all of the evidence in this case, the jury
have a reasonable doubt of the guilt of the accused upon the
whole case, or as to ahy fact essential to prove the charge
made against him in the indictment, it is their duty to give the

prisoner the benefit of the doubt, and find him not guilty.

fadn —\//f
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COMMONWEALTH
V.
KEMPER MASTON

INSTRUCT ION é;

In considering whether or not the Commonwealth has met its burden
of proving the guilt of the accused beyond reasonable doubt, the Court
instructs the jury that you should not overlook the word "reasonable"
nor its meaning. A reasonable doubt is a doubt which is founded on
reason, and is not to be confused with imaginable or possible doubt,
for the law does not say that a man must be proved guilty beyond
every imaginable, conceivable or possible doubt.

In passing upon the sufficiency of the proof of the charge, the
jury must 1limit its consideration to the evidence presented at the
trial of this case, including the natural and reasonable inferences
to be drawn therefrom, The jury cannot go beyond such evidence to
create doubt, nor can you go beyond such evidence to find inferences
of guilt.

Furthermore, the jury should bear in mind that any doubt arising
from lack of evidence, from conflicting testimony, or from questionable
proof of any particular fact, should be a doubt of a material fact
essential to the proof of the guilt of the accused and not a mere
doubt concerning immaterial and nonessential circumstances,

If, after a reasonable and honest consideration of all of the
evidence, your minds are left in such a state of doubt as to prevent
you from reaching a convinced belief of the guilt of the accused,
then the Commonwealth has failed to meet its burden.

If, on the other hand, after an impartial and reasonable con-
sideration of all the evidence in the case, you have an abiding

conviction of the truth of the charge, you are then satisfied beyond

all reasonable doubt. ﬁl ¥ J/,a>
pe )/ o
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COMMONWEALTH
V.
KEMPER MAST ON

INSTRUCTION 2

The Court instructs the jury that to constitute a willful,
deliberate and premeditated killing, it is not necessary that
the intention to kill should &ist for any particular length of
time prior to the actual killing; it is only necessary that
such intention should have come into existence for the first

time at the time of such killing, or at any time previously.

WL/ ey /(//\
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COMMONWEALTH
V.

KEMPER MAST ON

INSTRUCT ION dp

The Court instructs the jury that in a case of homicide,
deliberation or premeditation by the accused may be proved like
any other fact, by either direct or circumstantial evidence or
by a combination of both; and if facts, surrounding circumstances
and conditions are proven which warrant and justify an inference
therefrom beyond a reasonable doubt of the existence of such

deliberation or premeditation, then the same may be so inferred.

T
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COMMONWEALT H
V.
KEMPER MASTON

INSTRUCTION E

The Court instructs the jury that a man is taken to intend
that which he does, or which is the immediate or probable conse-

quence of his act,

%/7 R J/OD
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INSTRUCTION NO. _szg____

The Court instructs the jury that accidental killing is
not a crime, unless the accused in causing such death 1s so grossly
and culpably negligent as to indicate a callous disregard for human

life, in which event the crime is involuntary manslaughter.






INSTRUCTION NO. /2

The Court instructs the jury that it is not sufficient
for them to surmise that the spanking given Diane lilaston by her
father might or possibly or prebably did result in the desth of
said Diane laston, but thst they must belieﬁe from all the
evidence beyond a reasonable doubt, that the death was the
actual result of the said spanking before they can find the

defendant quilty under this charge.

‘7L—- o —J/CF
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COMMONWEALTH

V.

KEMPER MASTON

INSTRUCT ION / 1

The Court instructs the jury that the credibility of
witnesses is a question exclusively for the jury; and the jury
have the right to determine from the appearance of the wit-
nesses on the stand, their manner of testifying, the reasona-
bleness and consistency of their testimony, their apparent
candor and fairness, their apparent intelligence or lack of
intelligence, the relationship of the witnesses to the parties,
if any, the interest of the witness in the result of the trial,
if any appear, and from all other surrounding circumstances
appearing on the trial, determine which witnes?es are more

worthy of credit and what is the relative weight of any such

testimony and to give credit accordingly.

‘7L/y v /J/f
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INSTRUCTION NO. //j57

The Court instructs the jury that upon the trial of a
criminal case by a gury the law contemplates the concurrence
of twelve minds in the conclusion of guilt before a conviction
can be had. Each individual juror must be satisfied beyond a
reasonable dodk of the guilt of the accused before he can, under
his oath, consent to a verdict of guilty. Each juror should feel
the responsibility resting upon him as a member of the jury, and
should realize thet his own mind must be convinced beyond a
reasonable doubt of the guilt of the accused hefore he can consent
to a verdict of guilty. Therefore, if any individual member of the
jury, after having duly consiéered the evidence in this case, and after
consultation with his fellow jurors, should entertain such
reasoneble doubt of defendant's guilt as is set forth in other
instructionsof the Court, it is his duty not to surrender his
own convictions simply because the balance of the jury entertain

different convictions.

Ay 3

%/ &/,



5 B . s a i v - =
=

HONBTTUDEES. BT

i T
£ %

& seds Vg o Yo ostesd T§aiaies




INSTRUCTION No. 7 £

The Court instructs the jury that if you have a reasonable
doubt as to the degree of crime of which the accused is guilty,
if any, then you should find him guilty of the lesser offense,
and if you have a reasonable doubt as to whether he is guilty

at all, then you should find him not guilty.
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INSTRUCTION NO. /\[/

The Court instructs the jury that in a criminal case
admissions and confessions of the accused are admitted with
great caution,-and the Court tells the jury that it is their
province to consider all the circumstances under which the
alleged confessions were obtained, and to determine their

exact nature, import and meaning.
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INSTRUCTION NO.

The Court instructs the jury that in considering the
the statements and confessions alleged to have been made by the
accused, they should take into consideration the circumstances
under which they were made, the condition of the party at the
time, the age, intelligence and education of the party alleged
to have made them, the probability or improbability of such
confessions, and that is is your duty to consider the same in
connection with all the evidence in this case.

The Court instruets the jury that the confession of a crime
made by one who is unaware of what constitutes such erime, is no
confession at all, for one must be aware that he is guilty of
a crime in fact and in law before his confession thereto 'is of

any force as evidence,
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The Court instructg the jpury that involuntary manslaughter
is the killing of one contrary to the intention

parties, in the prosecution of some unlawful, but not
felonious act; or in the performance of a lawful act.






COMMONWEALTH OF VIRGINIA,
COUNTY OF ROCKINGHAM, to-wit:

BE IT REMEMBERED, that on this 13th day of March, 1958,
Elizabeth O. Maston, principal, and Helen Marie Pence, 365 W.
MarketﬁStreet, Harrisonburg, Virginia, who justified her suffi-
ciency. on oath, as_surety, personally appeared before me, Harry
Blatt, Bail Commissiaeer in and for the County of Rockingham, in
the 3ate of Virginia, iq:my said County, and severally and res-
pectively acknowledged ;hemsiyes to be indebted to the Commonweal;h
of Virginia in the sum of Two Hundred Fifty Dollars ($250.00) to
be made and levied of their respective lands and tenements, goods
and chattels, to the use of the Commonwealth of Virginia to be
rendered, yet upon this condition: That the said Elizabeth 0. Maston
shall appear before the Circuit Court of Rockingham County, Vir-
ginia, at the Courthouse, in Harrisonburg, Virginia, on the 22nd
day of April, 1958, at 9:30 o'clock, A. M., then and there to
testify and the truth to, say on behalf of the Commonwealth of Vir-
ginia at the trial of the pending case of Commonwealth v. Kemper
Maston, and at any time or times to which the proceedings may be
continued or further heard, and before any Court thereafter having
or holding any proceedings in connection with said case, and shall
not depart thence without leave of said Court, then this recog-
nizance shall be void, otherwise to remain in full force and
virtue.

GIVEN under my hand this 13th day of March, 1958,

Bayl Commissioner




VIRGINIA: 1IN THE CIRCUIT

COURT OF ROCKINGHAM COUNTY
COMMONWEALTH

KEMPER MASTON

Bail bond of material witness,
Elizabeth O, Maston, $250.00.

To: ‘April 22, 1958, 9:30 AM,

bk 315757

H, B.,8.C.
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