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IN THE CI CUIT COURT OF ROCKING' I.:i: COU:'TTi, VI?.GIIH : 

C01.il.iOff;JE LTI= OF VIRGI:TIA 

v: or a Felony 

?illI.:P&-q N. • S TON 

To Charles . Earman, Jr., Atty. for the Commonvrealth: 

I, Elizabeth O. Las ton, do hereby freely and voluntm,ily 

make the follm·ring statement, concerning the events as they happened 

on January 20, 1958, in relation to the death of 11.y daughter, 

Diane L:as ton: 

I t about 7:30 or 7:45 p. m., my husband, Kemper :-r. 
I.:as ton, returned from ·,1ork 

Il s he entered the house,. I told him the: t our youngest 

c~_ild, Diane, nas in another of her fits. Her face vras very red, 

he1, body rigid, and she was having difficult:r breathing. ''.le did 

not knor1 at the time that she suffered from epilepsy, although my 

1;1other had su,&ested sa□e rrhen ne told her about the syi-1ptons on 

a previous occasion. 

III Supper ·.,as on the table nhen Ken1)er came in, but he 

upset that he vms uhable to eat. He pic.ed Diane up and 

¥ / ::"::e:1::8
:i::1:e:

0
::::::::a:nr:::i::::o::a :::;.d:::~th:e::o::ch, 

I.;, her and spe.nl:ed her on her face and rectum. On a previous occasion, 

this had revived her from her fit, but it didn 1 t work t~is night. 

IV Then ·=errmer uent ..=-·o!' a cup of coffee. He did not eat 

his supyer that night. '.;'Jhen he finished, he came back to Diane and 

revive her again by slap_Jing her. He told me that he hated 

the baby, but it was the only thing he knev to do. 

V _Te then asl.:ed r1e to get his .ir Force L:anual for hin, 

which I did. It said to ke~p the baby Harm and quiet. r~emper 



I 



r.rrapped iane in blari..kets and put her on the bed. Her face t7as 

no longer red, but she rras still a little stiff. The fit seemed 

to be over. 

VI ·.1e went to bed about 9:30. He took ::..ane ~-,ith us 

in order to keep her narm. She vms ve17 still. 

VI t about 1 :00 a. m., we uere a 'Jakened by the cries 

of Sharon, our older child. The first thing Kemper said was 
still 

11: .• y God, ho·7 is the baby?". ..re found he:r/in bed vii th us and 

she was dead. Kemper fell on the bed, v.rrap_ ed the baby in his 

arms and started to cry. Then I started to cry. 

VIII bout 15 ~inutes later, 1re decided to try to get 

help, so ::emper vent to a ne.:.ghbor 's and called Lindsay's. 

IX The ne::x:t day, '\'Then ·:re ·,7ere at Lindsay I s, the Sheriff 

called d tol us to retv.r to o· r ' one an Le 1.r- ul r eet us. 

ince ne were in town, vie decided to stop b:· his of ..:ice. 

_,. The night -.:r. ~=oover questioned me is the ni.;;ht he 

got the statement uhich 'las supposed tc have been made by me. e 

as~:ed me questio.r:.s, and I would ans··rnr them. :e told me to go on 

and anSi'ler, 11it won't hurt you 11• The wil'.)le statenent was obtained 
,l/5Xe']) 

by ans~ering questions ~Jtu:ns<l ~y him .. !hen he finished, he 

told ne to sign it, and I did. I was not given a chance to :..~ead 

the statenent, to my recollection. 

ZI I thought all along that :t:er:iper was doine all he could 

to help Diane. I was afraid at the time, but ny fear was caused by 

Jiane I s fit, and not by 2nything ~:em~Jer did. o: cot:rse I '.Tas 

scared for her safety, buts _e see7ed very sicK. 

fter the funeral, ··,e T;rere ta:-rnn di1,ectl., to t:1e 

County Cor: .. i,t. I was still very D.uch upset, and uas not svi,e about 

-.~hat uas ' appening. 

XIII I~emuer has al rajs been a .;o~d father and husband. 

I ti:ink he has done all he could to provide f o::.~ us and keep our 

fa ily to ·et1er. 
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Given under my hand this 
~ ol-/ day of pril, 1958. 

~·ltd 0 712412t;.,,_, . 
~a eth G. :.Iaston 

to-wit: 

ndrus, a not~ry public :'...n a1;.d for the 

County aforesa:.C., in the 3tate of Virginia, do hereby certify 

that Elizabeth . Laston, ·7hose name is signed to t11G a)ove, 

personally a)pe,n.,ed before :1e in my County afo1"esaid, and made 

oath, after having the above 1·ead to her and after reading s21.1e, 

t11at the above is a true and correct account of the events ~-rhic h 

took place to the best of her belief and recol ection. :.Iy coiillJission 

e:;:p:..res , ebl"U r 2(,, 1 60. 

Given under 1ny 
4d-

ana and official seal this .J,/ day of A,~il, 

1958. 

~ 
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~' Kemper~-· Maston , the accused in the attached warrant, 
1n open cour, before the Judge of the Circuit Court of Rockingham 
County, Virginia, do voluntarily waive indictment on the said charge 
of murder 

Given under my hand this mlOthday of 

✓ J (~ :b ?n~ 
Witness: 





Comp. Form 18 

STATE OF VIRGINIA l 
c~ OF __ Ha_r_ria_an_b_ur_g _______ f 

City 

To-Wit: No. _____ _ 

TO ANY SHERIFF OR POLICE OFFICER: 

Whereas, 
Charles E. Eaman, Jr., Commonwealths Attorney 

John G• Leake has this day made complaint and information on oath before me, ------------------­
(Name) 

Justice ot The Peace City 
__________________ of the said 6amxy, tha~--------------

Rockingham (Title) 

Kemper N. Mastoa ______ in al:acGxxl County 

did on th 2ntb. day of Januaiy , 19~: Unlawfully and feloniously 

kill and murder one Diane Masto•, his daughter, a minor female child, to-wit: the 

age of 8 months, against the peace and dignity of the Commonwealth of Virginia 

These are, therefore, to command you, in the name of the Commonwealth, to apprehend and bring before the 
Rockmgham. 

County Court of tlllCD:id County, the body (~) of the above accused, to answer the said complaint and to be 

further dealt with according to I-aw. And you are also directed to summon: 

color 

color 

color 

color 

color 

as witnesses. 

____ Address 

____ Address --0 

Address -----------·----□ 

____ Address ---------------□ 

____ Address ---------------□ 

(Seal) 



STATE OF VIRGINIA-COUNTY 01' -------------------, to-wit. 

I. . 
____________________ a 

Judge of rhe County Court 
Justice of the Peace 

in and for the County afo~~aid, State of Virginia, do certify 

that 

and---------------------------, as his suret _____ , have this day each acknowledged themselves indebted 

to the Commonwealth of Virginia in the sum of -------------------------------------- Dollars 

($ ________ ), to be made and levied of their respective goods and chattels, lands, and tenements to the use of the Commonwealth to 

be rendered, yet upon this condition: That the said _____________________ , shall appear before the Circuit 
County 

Court 

of County, on the ______ _ day of _____________ ~ 19 ___ , 

at ------- M., at ________________ ,Virginia, and at any time or times to which the proceedings may be continued 
or further heard, and before any court thereafter having or holding any proceedings in connection with the charge in this warrant, to answer 
for the offense with which he is charged, and shall not depart thence without the leave of said court, the said obligation to remain in full force 
and effect until the charge is finally disposed of or until it is declared void by order of a competent court; and upon the further condition that 

the said --------------------- shall keep the peace and be of good behavior for a peri~d of 
from the date hereof. Nonappearance shall be deemed to constitute a waiver of trial by jury. 

___________ days 

Given under my hand, this _______ _ day of __________ ~-----, 19 __ _ 

----------------."Judge. J.P. 
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In the Name of the Commonwealth of Virginia: 
To the· Sheriff of Rockingham County, Greeting: 

You are hereby commanded to summon 

................................................................ DR .... T,ALBOT ............. . 

.. . .. . . . . .. . . . . . . . . .. . . .... . ...... ... . . ...... . . .. ......... ... . ELI.ZABET.H .. M.AST ON ........................................................................................................ .. 

.. ~ ........... .. 

... SHERIFF .HOOVER .............. . 

... HUBER.T .. GENTRY. ..................... . .............................................. .. 

to appear before the Judge of the Circuit Court of Rockingham County, at the Court House thereof. at 9 :30 

o'clock, a. m., on the 22nd. day of April ...... 

Commonwealth ~0-r~-th@-~a-l.1-El-}ll-Ty, ~gainsL 

.. , 19 .... 5~to testify and the truth to say in behalf of the 

....... KEMPER .. M-ASTON. 

who stands charged with"'fl1'!.d- ➔!'Ktteted-fur a felony-nri-s~l€.al't0£. 

And this you shall not omit under penalty. And have then and there this Writ. 

Witness, CHARLES E. EARMAN, JR., Commonwealth's Attorney for Rockingham County and the City of 

Hari,isonburg, Virginia, at the Court House, the ... 3rd ..... of 
of the Commonwealth. 

, and • 1 the 182n 

I'? 
~· Attorne;' .. 



.ISXECUTED:f~ IN THE COUNTY 01' 
ROCKINGHAM BY DELIVE NG A TRUE 
COPY OF THE WITHI~~2:221t:liZao----

TO...../,.~~~-'S~T~-­
IN P~.ru.N 

• • 
••d l 

ROCKINGHAM COUNTY 

.QIBCUTEDY.. c./~ >-fiN THE COUNT)'.· tJL 

ROCKINGHAM BY DELIVE. 
COPJ;, OF THE WIT IN 
ToZ__~ 
IN PER~ 

ef/&_~~ 

SHERIFF 
ROCKINGHAM COUNTY 
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COMMONWEALTH 

v. 
KEMPER MAST ON 

CHARGE TO JURY 

If you find the accused, Kemper Maston, guilty of murder, as 

charged in the warrant, and that the murder was committed with 

malice aforethought, and that it was willful, deliberate and premedi­

tated, you will find him guilty of murder in the first degree and 

fix his punishment at death, or by confinement in the penitentiary 

for life, or for any term not less than twenty years. 

If you find him guilty of murder, as charged in the warrant, 

and that the same was committed with malice aforethought, but that 

it was not willful, deliberate and premeditated, then you will find 

him guilty of murder in the second degree, and fix his punishment 

at confinement in the penitentiary for not less than five nor more 

than twenty years. 

If you find him not guilty of murder in the first degree, nor 

of murder in the second degree, but that he killed Diane Maston 

without malice aforethought, actual or implied, upon sudden heat, or 

on reasonable provocation, you will find him guilty of voluntary 

manslaughter and fix his punishment at confinement in the peniten­

tiary for not less than one year nor more than five years. 

If you find him not guilty of murder in the first degree, nor 

of murder in the second degree, nor of voluntary manslaughter, but 

find him guilty of involuntary manslaughter, you will say so and 

fix his punishment at confinement in the penitentiary for not less 

than one year nor more than five years, or, in your discretion, by 

a fine not exceeding One Thousand Dollars, or by confinement in 

jail not exceeding one year, or by both such fine and imprisonment. 

If you find him not guilty, you will say so and no more. 





COMMONWEALTH 

v. 

KEMPER MASTON 

INSTRUCT ION I 

The Court instructs the jury that murder in the first degree 

is any willful, deliberate and premeditated killing of one human 

being by another with malice. 

}urder in the second degree is the killing of one human 

being by another with malice but without deliberation or premedi­

tation. 

Involuntary manslaughter is the killing of a human being 

unintentionally while performing an act that is unlawful, or in 
V"fq,n+on ly 

the improper orAnegligent performance of a lawful act; and that 

when a homicide foDows as a consequence of such a reckless or 

culpably negligent act as is incompatible with the proper regard 

for human life, the person causing such death is guilty of in­

voluntary manslaughter. 





COMMONWEALTH 

v. 
KEMPER MASTON 

INSTRUCT ION 

The Court instructs the jury that the word "malice" or 

"malicious", as applied to the law of homicide and used in 

the definition of murder, is used in a technical sense. It 

may be either express or implied. It includes not only anger 

and hatred but every unlawful and unjustifiable motive. Malice 

denotes an action flowing from any wicked and corrupt mot±ve, 

done with an evil mind and purpose, attended with such circum­

stances as carry in them the plain indication of a heart regard­

less of social duty and deliberately bent on harm. Malice means 

a wrong act done intentionally without just cause or excuse. 

It may be inferred or implied from any deliberate and cruel 

act done without reasonable provocation or excuse. 

The Court further instructs the jury that it is not neces­

sary that malice shall have existed for any particular length 

of time and it may first come into existence at the time of 

the killing or at any previous time. 



/ 
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COMMONWEALTH 

V. 

KEMPER MAST ON 

INSTRUCT ION 

The Court instructs the jury that every homicide in 

Virginia is presumed, in the absence of other evidence, to be 

murder in the second degree, and in order to elevate the of­

fense to murder in the first degree, the burden is upon the 

Commonwealth; and in order to reduee the offense to manslaughter 

or to show justification or excuse for the killing, the burden 

is upon the accused to introduce evidence to show extenuating 

circumstances, or Justification, unless it appears from the 

evidence of the Commonwealth. 



) 



LJSTJ.DCTI1. !~ NO. 

The Court instructs the jtu•y that there is never a burden 

upon tje accused in a criminal case to Drove his defense or to 

disprove the case for the Cornnonvreal th. Under the la-;1 of this 

le-nd, the Cor:rrnonweal th must prove ee ch and every material 

allegation contained in the charge beyond all reasonable doubt, 

and if the evidence on behalf of the accused or the Comi71onwealth 

raises a reasonable doubt as to any naterial allegation in the 

charge, t1en you must find the accused not guilty. 

The Court further instn;;_cts the jury that if you believe 

the evidence to be susceptible to trro reasonable interpretatj_ons, 

one of which is consistent vdth the innocence of the accused, 

then you nust adopt the interpretation most favorable to him 

and find the accused not 3uilty. 
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INSTRUCTION NO. J 

The Court instructs the juxy that the lau presumes every 

person charged with a cri~e to be innocent until his guilt is 

established by the Commonwealth beyond all reasonable doubt, 

and this presumption of innocence goes v1i th the accused through 

the entire case, and applies at every stage thereof; and if, 

after having heard all of the evidence in this case, the jury 

have a reasonable doubt of the guilt of the accused upon the 

whole case, or as to any fact essential to prove the charge 

made against him in the indictment, it is their duty to give the 

prisoner the benefit of the doubt, and find him not guilty. 





COMMONWEALTH 

V. 

KEMPER MASTON 

INSTRUCT ION 

In considering whether or not the Commonwealth has met its burden 

of proving the guilt of the accused beyond reasonable doubt, the Court 

instructs the jury that you should not overlook the word "reasonable" 

nor its meaning. A reasonable doubt is a doubt which is founded on 

reason, and is not to be confused with imaginable or possible doubt, 

for the law does not say that a man must be proved guilty beyond 

every imaginable, conceivable or possible doubt. 

In passing upon the sufficiency of the proof of the charge, the 

jury must limit its consideration to the evidence presented at the 

trial of this case, including the natural and reasonable inferences 

to be drawn therefrom. The jury cannot go beyond such evidence to 

create doubt, nor can you go beyond such evidence to find inferences 

of guilt. 

Furthermore, the jury should bear in mind that any doubt arising 

from lack of evidence, from conflicting testimony, or from questionable 

proof of any particular fact, should be a doubt of a material fact 

essential to the proof of the guilt of the accused and not a mere 

doubt concerning immaterial and nonessential circumstances. 

If, after a reasonable and honest consideration of all of the 

evidence, your minds are left in such a state of doubt as to prevent 

you from reaching a convinced belief of the guilt of the accused, 

then the Commonwealth has failed to meet its burden. 

If, on the other hand, after an impartial and reasonable con­

sideration of all the evidence in the case, you have an abiding 

conviction of the truth of the charge, you are then satisfied beyond 

all reasonable doubt. 





/ 

COMMONWEALTH 

v. 
KEMPER MASTON 

INSTRUCTION L 
The Court instructs the jury that to constitute a willful, 

deliberate and premeditated killing, it is not necessary that 

the intention to kill should ea.st for any particular length of 

time prior to the actual killing; it is only necessary that 

such intention should have come into existence for the first 

time at the time of such killing, or at any time previously. 



/ 
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COMMONWEALTH 

V. 

KEMPER MAST ON 

INSTRUCTION 

The Court instructs the jury that in a case of homicide, 

deliberation or premeditation by the accused may be proved like 

any other fact, by either direct or circumstantial evidence or 

by a combination of both; and if facts, surrounding circumstances 

and conditions are proven which warrant and justify an inference 

therefrom beyond a reasonable doubt of the existence of such 

deliberation or premeditation, then the same may be so inferred. 





COMMONWEALTH 

v. 
KEMPER MASTON 

INSTRUCTION _f_ 

The Court instructs the jury that a man is taken to intend 

that which he does, or which is the immediate or probable conse­

quence of his act. 





/6 

Tho Court instructs the jury that accid e:-1tal killing is 

not a c1~ime, unless the accused in causing such death is so grossly 

and culpably ne 0 ligent as to indicate a callous disregard for human 

life, in which event the crime is involuntary nanslau~hter. 





E;STFtUCTIOIJ !iO. _!/_ __ 

The Cotu·t instructs the juTy that it is not sufficient 

for them to surmise that ti1e spanl{ing given Diane L:aston by her 

father night or possibly or preb2_bly did result in the dee.th of 

said Diane Laston, but th::.-t they must believe from all the 

evidence beyond a reasonable doubt, that the death 1aas the 

actual result of the said span....'king before they can find the 

defendant quilty under this charge. 





COMMONWEALTH 

v. 
KEMPER M.AST ON 

INSTRUCT ION ---

The Court instructs the jury that the credibility of 

witnesses is a question exclusively for the jury; and the jury 

have the right to determine from the appearance of the wit­

nesses on the stand, their manner of testifying, the reasona­

bleness and consistency of their testimony, their apparent 

candor and fairness, their apparent intelligence or lack of 

intelligence, the relationship of the witnesses to the parties, 

if any, the interest of the witness in the result of the trial, 

if any appear, and from all other surrounding circumstances 

appearing on the trial, determine which witnesses are more 

worthy of credit and what is the relative weight of any such 

testimony and to give credit accordingly. 



I 



I JSTRLCTIOIJ NO. ;J 

The Court instructs the jury the.t upon the tr:Ls.l of a 

crirnina:i.. case by a g.ury the laYJ contemplates the concurrence 

of tuelve minds in trie conclusion of g1..,.ilt before a conviction 

can be had. Each individual juror must be satisfied beyond a 

reasonable doul:t of the guilt of the accused before he can, under 

his oath, consent to a verdict of guilty. Each juror should feel 

the responsibility resting upon hj_m as a member of the jury, and 

shoL:ld realize thc.t ~1is own :::nind rJust be convi . ..-1ced beJond a 

reasonable doubt of the guilt of tr1e accused before he can consent 

to a verdict of guilty. Therefore, if any individual member of the 

juxy, after hav~ng duly considered the evidence in this case, and after 

consultation ";1i th his fellow jurors, should entertain such 

reasonable doubt of defendant's euilt as is set forth in other 

inst~uctionsof the Court, it is his duty not to surrender his 

01m convict:::..ons simply because the balance of t 1.e jury entertain 

different convictions. 





IFSTnUCTIO:J NO. 

The Court instructs the jury tL.at if you have a reasonable 

doubt as to the degree of crime of which the accused is guilty, 

if any, then :rou should find him guilty of the lesser offense, 

and if you have a reasonable doubt as to whether he is guilty 

at all, then you should find him ~ot guilty. 





Ii\STRCCTIO~T IJO. 

The Court instru.cts the jm~y that in a criI'.linal case 

admissions and confessions of the accused are admitted with 

great caution, and the Court tells the jury that it is thei:: 

province to consider all the circumstances under which the 

alleged confessions were obtained, and to determine their 

exact nature, impoi-·t and meaning. 



... 



The Court instructs the jury that in considering the 

the statements and confessions alleged to have been ~4de by the 

accused, tl ey should take into consideration the circumstances 

under which they were made, the condition of t1e party at the 

tLne, the age, intelligence and education of the party alleged 

to have made them, the probability or improbability of such 

confessions, and that is is your duty to c0nsider the same in 

connection with all the evidence in this case. 

The Court instructs the jury that the confession of a cri~e 

made by one '.,ho is w1aware of uha.t constitutes such crime, is no 

confession at all, for one must be aware that he is guilt of 

a crine in fact and in law befo::::e his confession thereto is of 

any fo_ce as evidence. 



L 



is the 

o: the 

IfoTnUCTI :J EO. 

The Court ins.,,~Y t~. c.t involuntary rw.nslau 0 hter 

kill~n~ of one-con~rary to the intention 

parties, :..n the prosecution of soy:e Lmlauful, but not 

felonious act; or in t 1.e imp1.,oper performance of a lav;ful act. 
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COMMONWEALTH OF VIRGINIA, 

COUNTY OF ROCKINGHAM, to-wit: 

BE IT REMEMBERED, that on this 13th day of March, 1958, 

Elizabeth O. Maston, principal, and Helen Marie Pence, 365 W. 

Market Street, Har~isonbfrg, Virginia, who justified her suffi­

ciency
1
5m oath, as surety,. personally appeared before me, Harry 

, 

Blatt, Bail Commissiaer in and for the County of Rockingham, in 

the 3ate of Virginia, i~
1
my said County, and severally and res- ·1 

pectively acknowledged the~dves to be indebted to the Commonwealth 
' 

of Virginia in the sum of Two Hundred Fifty Dollars ($250.00) to • 

be made and levied of their respective lands and tenements, goods 
I 

and chattels, to the use.of the Commonwealth of Virginia to be 

rendered, yet upon this condition: That the said Elizabeth Oo Maston 

shall appear before the Circuit Court of Rockingham County, Vir­

ginia, at the Courthouse, in Harrisonburg, Virginia, on the 22nd 

day of April, 1958, at 9:30 o'clock, A. M., then and there to 

testify and the truth to, s_ay on behalf of the Commonwealth of Vir­

ginia at the trial of the pending case of Commonwealth v. Kemper 

Maston, and at any time or times to which the proceedings may be 

continued or further heard, and before any Court thereafter having 

or holding any proceedings in connection with said case, and shall 

not depart thence without leave of said Court, then this recog­

nizance shall be void, otherwise to remain in full force and 

virtue. 

GIVEN under my hand this 13th day of March, 1958. 
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