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Present: All the Justices.

KIRBY STRAWDERMAN
| OPINICH BY JUSTICE KEHNON C, WHITTLE

i ao Record ." m
. Richmond, Virginia, May &, 1959

COMMONWEALTH OF VIRGINIA

FROM THE CIKCUIT COURT OF ROCKINGHAM COURTY
Hamilton Haas, Judge

Strawderman was convicted of the rape of Mary Llizsbeth l&u#.
a femsle child under the age of sixteen years. Code, § 1854, 1#0
jury fixed his punishment at forty years in the pemitemtisry. A
motion Lo set aside the verdict was overruled, Judguent eantered,
and the accused sentenced in conformity with the verdict. We
granted him & writ of error.

The narrative nauﬁnt of the testimony of the witnessds | “ﬂ
the Commonwealth (no evidence being introduced ou mlt of the
accused) discloses that on Christmas lLay, 1957, Strewderman, &
nephew of Glifton Miller, visited the Miller home, arriviag there
asbout twelve o'clock noon; he asked permission of the perents to
take Mary Eliszasbeth, the five-year-old daughter "to get soae nnqy"
ss he had done on previous occasions, &nd when permission was
grented he took the child with him; they drove to Dove's store u+

flockingham county, and finding it closed, drove to Benny Carr's
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store where he purchased two or three bottles of eua-ﬁh and a
candy bar. According to Deputy Sheriff Spitzer, Strawderman
stated thet Mary Slizsbeth did not get out of the car, was never |
out of his sight during the trip, and they mover left State aiga-
way Ho. 259. Returning to the iiiller residence at approximately
1:30 peme, Strawderman let the child out of his car but did net
go in with her.

wWhen Strawderman and Mery Elizsbeth left the home Clifton
Miller, fether of the child, went to sleep and m‘ awakened about
1:30 p.me by the entrance of iMary Llizabeth into his m. She
stood inside the door for a period of time which Miller estimated
to be between 15 end 30 minutes, and did not ssy anything. When
Mrs. diller came in she exsmined the child and found some blood
on her p@ﬁu end legs.

Over the objection of the accused Mrs. Miller testified thst
the child steved to her that "Kirby [Strewderman] hurt her." On
cross-examinetion Mrs. Miller said "it was only after she inter-
rogated Mary as to whether Kirby had harmed her thet the child
made an affirmstive snswer."™ The father also was permitted to
tessify thet the child told her mother in his presence that "Kirby

-l
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hurt her." The jury was later mnmﬂ to disregerd both state
ments,

The family heving no means of transportation immediately
availeble the child was not subjected to a physical examination
by a medical doetor until the next day when she was teken to the
office of Dr. Charles &. Hertszler in Bergten. Dr. Hertsler's
examination of the child's gemitals revealed a somewhat bloody
"gpread aspart” vegina within which the hymen and surrounding
tissues were torn. He testified that in his professional opinion
the injury was csused by a male penis, adding thaet any other
possibility was so remote that "he did not give it & second
consideration”, there being no visible bruises, scrsiches or
cuts in or sbout the area.

Over the objection of the accused, Lr. Hertsler testified
that he knew the Millers and that the father was a day laborer
who alweys paid his bills, and that the mother was a "high um'%

Strawderman's white shorts, grey shirt, and the handkerchief
(found in his car), together with the 9.:81.. worn by Mary
Elizebeth were forwerded to the Federal Bureau of Investigstion,

and counsel for Strawderman and the Commonweslth's /tiorney

oY
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entered into a stipulstion that the laboratory report disclosed:
The presence of two small stains of human blood on the handkere
chief, and the precence of stains of humen blood in the crotch
area of the child's mﬁiu; that there were no steins of blood
on the shirt or white shorts; thet the blood was not susceptible
of grouping; the presence of a seminal stain muhug
spermatozoa on the fly of the man's white shorts; an absence of
semen on sald pair of child's panties, on said men's grey shirt,
and on ssid white handkerchief; that if an expert from the FBI
Wmmautnuﬂdms“‘r%hmmtu
state the length of tise said seminal fluid found on said white
shorts had been present.

There are four gquestions .unlvu on this appeal. The
first 1s: Uid the court err in permisting Dr. Hertzler to
testifly that the father of the child was & day laborer and
always paid his bills, snd that the mother was & "high moron"?
The Attorney General sayd in his brief, "The Commonwealth cannot
argue seriously that the testimony objected to was material to
the issue, but it does state emphatically that mo injury to

Strawderman could have resulted from its admission.”

in view of the ultimate disposal of the case, the alleged
-l
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error, whether harmless or not, will not likely recur.

The ssme applies to the second question: Did the court err
in permitting Mr. and iHrs. #lller to testily as to whet Mary
Elizsbeth stated, ‘uﬁ testimony the court ultimately imstructed
the Jjury to disregsrd,

The third question is: "Did the court err in greatiag In-
struction No. 57" This iastruetion, offered by the Bmultp.
dealt with the burden of proof, and it is argued by the asccused
that the concluding parsgraph which read, "If, on the other hend,
after an impartial and reasonable consideration of all the evi-
dence in the case, you have an abiding econviction of the truth
of the charge, you are then satisfied beyond all reasonable doubt,"
should have read, "If *» * % you have an abiding convicsion o a

ased, you sre then satis-

fied beyond all ressonsble doubt.”

Suffice it to say, as conceded by the sccused, the instruction
@8 given has been approved by this court. Aanthony v. Commomwealth,
142 Va. 577, 579 (Hesdnote 13), 128 3., B, 633, Hence, it was not
error to give the instruction. It should be remembered, however,
that on numerous occesions we have stated that instructions

attempting vo define ressonable doubt should be discoursged
5
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as it is highly probable that sny definition devised would be
less illuminating than the expression itself. Jeloy v. Common-
wealth, 133 Va. 731, 112 5. &e 704; Saith v. Sommonweaith, 155
Va. 1111, 156 3. E. 577.

The fourth and last questiocn presented is: Was the evidence
sufficiont to suppori the verdict that the accused was guilty
of rape?

It must be conceded that, absent the testimony of Dr. Hertsler
thet the injury to the child was caused by a mele penis, the
evidence is insufficient to convict the accused of rape. JMgCall
v. Commonwealth, 192 Va. 422, 65 5. E. 2d 540.

Code of Virginia, } 18-54, provides in part:

#If any person carnally know & female of sixteen years of
age or more against her will, by force, or carnally know a
female child under that age * * %, he shall, in the discretion
of the court or jJury be punished with death, or confinement in
the penicentiary for life, or for any term not less than five

yoars., « wen,

The words "carnally hm" &8s here used, mean sexusl inter-
course. King v. Commonwealth, 165 Va. “). 846, 183 S. 5. 187, 1*9.
Consequently, it is universslly held that under an indictment charge
iag statutory rape of 2 child under sixteen years of age, as well

-6
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as one charging the common law rape of sn adult woman, the
prosecution must prove that there hes been an actual penetration
to some extent of the male sexusl organ into the female sexusl
orgen. Bailey v. Commonwealth, 82 Va. 107, 113, 3 Am. 5t. Rep.
87; Wwharton's Criminsl Lew, 12th Ed., Vol. 1, § 697, p. 935;
MeCall v. Commonwealth, supra, 192 Va., at p. 426, 65 5. E. 24,
at p. 542, This essential element wust be proved beyond a
ressonable doubt. HW': Criminal Law, supre, 12th Ed., Vel.
1, § 697, p. 935; id., § 698, pp. 936, 937.

While the necessery ﬂu;at of sexual intercourse may be
proved by circusstantisl evidence (44 Am. Jur., Rape, § 100,
p. 965) the proof must go beyond the mere showing of injury to
the gemitsl organs of the female and an opportunity on the part
of the sccused to have comaitied the offense.

Although Dr. Hertsler was introduced as en expert witness,
his statement in this instance that the injury to the child
was caused by a male penis is notv sufficient to preve the act
of sexusl intercourse beyond e ressonable doubt. In the case of

MeCall v. Commonm apre, 192 Va., at p. 426, 65 5. E. 2d,

at p. 542, where similer injuries were inflicted upon a nine-

T
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year-old female, the doctor frankly said he could not state
the cause of the injuries.

The competency of expert testimony depends upon the question
s to whether or not any peculiar knowledge, science, skill, or
art, not possessed by ordinary persons, is necesgary to the
determination of the matter at issue. In other words, expert
testimony is not admissible ss to matters within the experience
or knowledge of persons of ordinery information as to which the
Jurers are competent to draw their own inferences from the
evidence before them without extraneous aid a\mr than the

instructions of the court upon the guestions of law invelved,

0s Ve Hzuzy, 98 Va. 692, 694, 37 5. E. 285; Hewton
ve Gity of Richmond, 198 Ve. 869, 875, 96 5. L. 24 775, 780;
Ramsey v. Commonwealth, 200 Va. 245, 249, 250, 251, 105 8. E. 24
155, 158, 159; 20 Am. Jur., Evidence, § 781, p. 651.

In 20 Ame Jur., Evidence, § 782, pp. 653, 654, the following
is said:

"ln many cases it is asserted as & broad general rule, often
essumed to be an inflexible rule of law, that while am expert may
be permitted to express his opinion, or even his belief, he
cannot give his opinion upon the precise or ultimsete fact in
issue before the jury, which must be determined by them. In

-8
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other words, while a Jury is entitled to the aid of experts in
determining the existence or non-existence of facts not within
common kuowledge, an expert witness must not take the place
of the jury and declare his belief os to an ultimate fact."

Here the crucial issue which the jury had to decide was
_ whether or not the accused had carnally known this female child,
and it is & matter of common kmowledge, notwithstanding the
doctor's sstatement, that the injuries described could have been
¢sused by means other than the one relsted. Dr. Hertsler's
statement 28 to the csuse of the injury to the child was, of
necessity, pure speculation and gusss. it is not sufficient
thet facts aand circumstances proved be consistent with the zuilt
of the accused. To sustain a coaviction they mmst be incon-
sistent with every reasonable hypothesis of his innocence.
Spratley v. Commonwealth, 154 Va. 854, 861, 152 . E. 362,
As shocking as the evidence is, it does not (in our opinion /
prove beyond s reasonable doubt that the secused "earnally knwj
or had sexusl intercourse with this ehild, At mest, it shows
thst he was guilty of melesting the child and tampering with

Mrsml»wumpmwtm“mum.
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This is not the offeuse of which he was uumm. Heglall v.
Comuonwealth, gupra, 192 Va., at pp. 426, 427, 65 8. L. 24, at
P 542,

The judgaent is reversed and the case resanded for s new

trial if cthe Commonwealth be 8o advised.

= m————"
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Monday, February 24.

Commonwealth
V. On an indictment charging a2 felony (rape)
Kirby Strewderman

This day came the attorney for the commonwealth, and the
accused, Kirby Strawdermsn, came in the custody of the sheriff of this
county snd by his attorney heretofore appointed, Donzld D. Litten.
And from persons summoned by the sheriff under = writsof venire
facias, twenty persons were examined by the court and found duly
qualified and free from exception; whereupon, a list containing the
names of sazid twenty persons was handed to the attorney for the
commonwealth and the accused, who each alternately struck therefrom
the names of four persons, and the remaining twelve, namely: Charles D.
Click, L. B. Carr, Roy S. Wright, Westbrook Hawkins, Mervin Biller,
Dwight Lentz, Leon Awkard, Willard E. Caricofe, Justus Biller, K. R.

who were
Alexander, Charles E. Simmons, and William A. Brock,/selected as
aforeszid to constitute the jury, and who were sworn to well and truly
try end true deliverance meke between the commonwealth and the prisoner
at the bar and a2 true verdict render according to the law and the evi-
dence. On motion of the sccused it was ordered that 211 witnesses in
this case be excluded from the court room during the trial. And having
heard a portion of the evidence on behalf of the commonwealth, the
accused, by counsel, moved the court to strike the evidence of the
and Clifford Miller,
witness¢ Mary Elizabeth Miller/_becausether testimony was hearsay,
which motion the court sustained; amdxzwmhixkexkimammyx and having
completed the hearing of the evidence on behalf of the commonwezlth,
the accused, by counsel, moved the court to strike the same, which
motion the court overruled and the defendant, by counsel, excepted
thereto. And the accused having offered no evidence in his behalf,
written and oral

thereupon, the jurors received the/instructions of the court, and
having heard the argument of counsel, the jurors retired to their room
to consider their verdict, and after some time they came again into
court and returned the following verdict: "We, the jury, find the accused

guilty of rape, as charged in the indictment, and fix his punishment at

confinement in the penitentiary for a term of forty (40) years.

Westbrook Hawkins, foremen." Thereupon, the zccused, by counsel, moved
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the court to set aside the verdict of the jury on the following
grounds: 1. Because the said verdict is contrary to the law and
the evidence and is without evidence to support it; 2. Because the
court erred in failing to strike the evidence submitted on behalf of
the commonwealth; 3. Because of error in instructions of the court
given the jury; 4. Because the accused was not given s public trial

as gueranteed under the constitution; and, on such other grounds as

Hes'EU?o-r'\ ’l"
may later be assigned in writing; whieh—=otioh the court také% time
Al S wiiean weswe_

to consider, and further proceedings &hereon ewe continued until

Wednesday, February 26 next; and the accused was remended to jail.

Wednesday
2/26/58

Commonwealth
v. On an indictment charging a felony (rape)
Kirby Strawderman
This day came again the attormney for the commonwealth, and

the eccused, Kirby Strawderman, came in the custody of the sheriff of

this county and by his attorney heretofore zppointed, Doneld D. Litten.
And the court having considered the motion of the accuseqmade at a former
day of the term to set aside the verdict of the jury, overruled the sanme,
to which action of the court the accused, by counsel, excepted. And it
being ingquired of said Kirby Strawderman if anything he had or knew to
say why the court should not pronounce sentence on him znd nothing

being offlered or alleged in delay thereof, it is therefore considered

by the court that the commonweslth recover of the said Kirby Strawderman
the costs incident to this prosecution, and that he be confined in the
penitentiary of this state for the term of forty (40) years at hard

labor in accordance with the verdict of the jur <?Hd7h$ isAremanéed to

- e RSN
gt e e

Jall untll he can be delivered to an offlcer of he state penltentlary,

to be, removed _and. gqayeysﬁwgqgf:.w
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.the menner dlrected by 1aw for the term aforesald
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subject, however, to a credit of days, time he was held in jail
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awaiting trial. However, =xmmwkimmxafx on motion of said accused,
execution of said sentence is‘hereby suspended for a period of

sixty (60) desys in order to allow the said Kirby Strawderman oppor-
tunity to apply to the Supreme Court of Appeals of Virginis for a

writ of error to the judgment of this court. And the sag%fgg;awdeﬁman

was remanded to jail.
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Last known address /4( /711/;:4:/{;' : IL( -;":’_ﬁf,

Al 1 v
Color__.m Height_ {2 = &~ Eyes_.M_ Hair. Yt

i

Weight /7 &~

)
Marks L€ - /1'“’

Age 2 {’/ Occupation ,"r) <t > 43.!/;7 LL,W"‘E e

Date of Trial '1' o L%’ L {

Result L e 7' VB\
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In the Name of the Commonwealth of Virginia:
To the Sheriff of Rockingham County, Greeting:

........................................................................................

who stands charged with and=irdicted for a felony misdenreanor.
And this you shall not omit under penalty. And have then and there this Writ.
Witness, CHARLES E. EARMAN, JR., Commonwealth’s Attorney for Rockingham County and the City of

Harrisonburg, Virginia, at the Court House, the Band in the 1.8,2.1.’,1,(1y
of the Commonwealth.

Commonwealth’s Attorney
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In the Name of the Commonwealth of Virginia:
To the Sheriff of Rockingham County, Greeting:

You are hereby commanded toesummon p.acwesB shods. }o.09810. . SoisSmhan oo o o L AR Y

who stands charged with and-—smdieted 4or-a felony misdeireanos.
And this you shall not omit under penalty. And have then and there this Writ.
Witness, CHARLES E. EARMAN, JR., Commonwealth’s Attorney for Rockingham County and the City of

Harrisonburg, Virginia, at the Court House, the... 31lstof ..December. ... , 19

of the Commonwealth. (

Commonwealth’s Attorney
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In the Name of the Commonwealth of Virginia:
To the Sheriff of Rockingham County, Greeting:

........ o 5 0.5 JIRY. BRSNS, 3. 2 Sl L] G RR ...
................................................. Wods AR 478 o ERACILABIER. .. ... ..
.............................. £ DRy CHARLES Wo HERTZLER . 4.2ttt ... fodedofcimians.

who stands charged with and indicted for a felony misdemeaneor:
And this you shall not omit under penalty. And have then and there this Writ.
Witness, CHARLES E. EARMAN, JR., Commonwealth’s Attorney for Rockingham County and the City of

Harrisonburg, Virginia, at the Court House, the 17th of  February . . -
of the Commonwealth.
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SUPREME COURT OF APPEALS OF VIRGINIA

Richjnond

June 20, 1958

DEAR SIR:

I am in receipt of Manuscript record (6-19-58)
wn the case of—

Commonwealth of vs. Kirby Strawderman

Virginia
NS

which will have proper attention.
-5 N— Clerk.



Mr. J. Robert Switzer, Clerk
Circuit Court of Rockingham County

Harrisonburg, Virginia



June 18, 1958

Mr. H. G. Turner, Clerk
Supreme Court of Appeals of Virginia
Supreme Court Building
Richmond, Vieginia
fles Commonwealth of Virginia
v

Kirby SBtrawderman
Dear Bir:
I am enclosing herewith, by certified mail, the original
record in the above entitled cese, at the request of
counsel for the defendant, appellant, pursuant to the
requirements of Rule 5:1, Section 7,of the Rules of
Court.

Yours very truly,

J. Robert Switzer, Clerk

JRS:mb
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VIRGINIA: IN THE CIRCUIT COURT OF ROCKINGHAM COUNTY

KIRBY STRAWDERMAN
Ve

COMMONWEALTHE OF VIRGINIA

T0: J. Robert Switzer, Clerk

Circuit Court of Rockingham County, Virginia,

Pursuant to Rule 5:1, Section 7 of the Rules of the
Supreme Court of Appeals of Virginia, you are hereby requested
to forthwith transmit to the Clerk of the Supreme Court of
Appeals, Richmond, Virginia, the record in the above-styled

case,

Respectfully,

Counsel for

Kirby Strawderman

LAW OFFICES
GEORGE D. CONRAD

el e A
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VIRGINIA:
erk's Office of the

I the tfpreme Courd % Waﬁ Lalk at the mee Gourt % Wfdﬂ gmé{m}
in the Ciby of Hichmond on  Toursday He 1lth day o/ September, 1958,

Kirby Strawderman, Plaintiff in error,
against
Commonwealth of Virginia, Defendant in error,

From the Circuit Court of Rockingham County

Upon the petition of Kirby Strawderman a writ of error and
supersedeas 1s awarded him by one of the justices of the Supreme
Court of Appeals on September 11, 1958, to a Judgment rendered by
the Circuit Court of Rockingham County on the 26th day of February,
1958, in a prosecution by the Commonwealth against the said
petitioner for a felony, but said supersedeas, however, is not to
operate to discharge the petitioner from custody, if in custody, or
to release his bond if out on bail,

A Copy,
Teste:

J@W

Clerk
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VIRGINIA:

I the Saprome Court of Sihpoals held ot the Saprome Court of Shpieats uilding
in the City of Riohmond on  Monday be Lt day of May,- 1959,

Kirby Strawderman, Plaintiff in error,

against Record No. 11928
Commonwealth of Virginia, Defendant in error.

Upon a writ of error and supersedeas to a judg-
ment rendered by the Circuit Court of Rockingham
County on the 26th day of February, 1958.

This. day came as well the plaintiff in error, by counsel, as the

Attorney General on behalf of the Commonwealth, and the court having
maturely considered the transcript of the record of the judgment aforesaid
and aréuments of counsel, is of opinion, for reasons stated in writing and
filed with the record, that there is error in the judgment complained of.
It is therefore adjudged and ordered that the said judgment be, and the
same 1s hereby reversed and annulled, the verdict of the jury set aside,
and the case 1is remanded to the said circuit court for a new trial, if the
Commonwealth shall be so advised.

Which is ordered to be forthwith certified to the said ecircuit

court.

A Copy,

Teste:

Clerk

:} Recorded In ;2{ -----

Order BOOR-ZQZ——Page’ZjiEZ

57 77,/ /77 i

b pa




ey e .




	Ccr001_019_008_001_001
	Ccr001_019_008_001_002
	Ccr001_019_008_002_001
	Ccr001_019_008_002_002
	Ccr001_019_008_003_001
	Ccr001_019_008_003_002
	Ccr001_019_008_004_001
	Ccr001_019_008_004_002
	Ccr001_019_008_005_001
	Ccr001_019_008_005_002
	Ccr001_019_008_006_001
	Ccr001_019_008_006_002
	Ccr001_019_008_007_001
	Ccr001_019_008_007_002
	Ccr001_019_008_008_001
	Ccr001_019_008_008_002
	Ccr001_019_008_009_001
	Ccr001_019_008_009_002
	Ccr001_019_008_010_001
	Ccr001_019_008_010_002
	Ccr001_019_008_011_001
	Ccr001_019_008_011_002
	Ccr001_019_008_012_001
	Ccr001_019_008_012_002
	Ccr001_019_008_013_001
	Ccr001_019_008_013_002
	Ccr001_019_008_014_001
	Ccr001_019_008_014_002
	Ccr001_019_008_015_001
	Ccr001_019_008_015_002
	Ccr001_019_008_016_001
	Ccr001_019_008_016_002
	Ccr001_019_008_017_001
	Ccr001_019_008_017_002
	Ccr001_019_008_018_001
	Ccr001_019_008_018_002
	Ccr001_019_008_019_001
	Ccr001_019_008_019_002
	Ccr001_019_008_020_001
	Ccr001_019_008_020_002
	Ccr001_019_008_021_001
	Ccr001_019_008_021_002
	Ccr001_019_008_022_001
	Ccr001_019_008_022_002
	Ccr001_019_008_023_001
	Ccr001_019_008_023_002
	Ccr001_019_008_024_001
	Ccr001_019_008_024_002
	Ccr001_019_008_025_001
	Ccr001_019_008_025_002
	Ccr001_019_008_026_001
	Ccr001_019_008_026_002

