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JAMES R. SIPE
ATTORNEY AT LAW

HARRISONBURG, VA_.

i

v.

INSTRUCTION

The Court instructs the jury that if Garber, with
a deadly weapon which he had previously taken into his
possession, shot and killed Charles Hollar, without any or
upon very slight provocation, such killing is presumed to
have been wilful, deliberate and premeditated, and the

 burden reste upon Garber to remove or rebut such presumption

from the evidence heard, that for the Commonwealth as well

as for the accused.
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JAMES /R SIPE
A'r-ronyﬁv AT LAW

HARRISONBURG, VA.

~ My name is Galen Garber, My address is Singers Glemn, Va.
I am 23 years of age.

I have been told that I need not make this statement unless
I desire to do so; that everything I say must be of my own
freewill, and that anything I say can be and will be used against
me in a criminal prosecution, I have also been told that I
am entitled to counsel. Nevertheless, I do make the following
statement volumtarily this 27th day of July, 1961, in the
office of the Commonwealth's Attorney, Court House, Harrisonmburg,
Virginia, in the presence of Commonwealth's Attormey James R.
Sipe and Deputy Sheriff T. L. Martin,

This morming, July 27, 1961, I shot and killed my brother,
Charles Hollar., Both of us were staying with our mother, Bessie
Richards, and our step-father, CFramks Richards, on the property
owned by Earl Funk which is located about 2 miles southwest of
Singers Glen, in Rockingham County, Va, My step-father works
part of the time for Mr., Funk and Mr. Funk lets us stay there
in a house as part of the wages.

This morning about 7 a.m., my brother, Charles Hollar, and
myself got in an argument over some food that we had bought.
He had eaten the food which we had bought to take out in the
woods while we worked. We got in the argument in the house,
and my mother told us that if we were going to fight to go out-
side the house, We then went outside and got into a fight, We
fought for several minutes. I them went in the house, went up-
stairs and got a .12 gauge single barrel shotgun which belongs
to my step-father, The gun was in my room. I was mad at the
time I went to get the gun. After I got the gun, I went down-
stairs into the living-room. My brother, Charles Hollar, was
standing in the doorway between the living room and the dining
room, I walked up to a distance about 6 feet from him and aimed
the gun in his direction. I told him he had better not bother
me anymore, He them started coming in my direction and I shot
the gun one_time, He was hit on the right side of the chest
with one shot from the .12 gauge gun, and he died almost
immediately.

The gbove statement has been read to me, and the facts

 stated therein are true and correct to the best of my knowledge.
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COMMONWEALTH
Ve
GALEN GARBER

INSTRUCTION __

The Court instructs the jury that accidental killing
is not a crime, unless the accused in causing such death
is so grossly and culpably negligent as to indicate a
callous disregard for human life, in which event the crime

is involuntary manslaughter.






COMMONWEALTH
V.
GALEN GARBER

INSTRUCTION

The Court instructs the jury that where the Commonweal th
has established a prima facie case and the accused relies upon
the defense of accident, the burden is upon him to prove it,
not beyond a reasonable doubt, g?r by a preponderance of the
egj%ence, but by such evidence, as will, when the whole evi-
dence is considered, create and leave in the mind of the jury

a reasonable doubt as to the guilt of the accused.
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COMMONWEALTH
V.
GALEN GARBER

INSTRUCTION

The Court instructs the jury that if they should enter-
tain a reasonable doubt as to the accused's guild they should
find him not guilty, although they jury might not be able to
find that the accident was fully proven,.






LAW OFFICES
D. WAMPLER EARMAN
HARRISONBURG, VA.

COMMONWEALTH
Ve
GARBER

INSTRUCTION

The Court inBtructs the jury that if they believe
from the evidence that the deceased came to his death from
the discharge of a shotgun at the time in the hands of
the accused, or while in his possession, but which shotgun
was not maliciously or intentionally pointed or aimed at
the deceased by the accused, or voluntarily discharged by
him, and that these facts were accidental and without
culpable fault on the part of the accuded, that then it is

the duty of the jury to find the accused not guilty.
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C OMMONWEALTH
v,
GALEN GARBER
INSTRUCTION _2.

The Court instructs the jury that the accused is presumed
to be innocent of the crime with which he is charged and that
this presumption follows the accused throughout every stage of
the trial., By his plea of "not guilty" the accused has denied
every essential allegation o the indictment and has put upon
the Commonwealth the burden of proving every element of the
crimed charged and the accused's guilt beyond every reaaonable
doubt.

This presumption of innocence is not a mere form to be dis-
regarded by you at pleasure but it is an essential and binding
part of the law of the land, and you must give the accused the
full benefit of such presumption.

You are further instructed that while you may be suspicious
that the accused committed the crime with which he is charged,
this is not sufficient to convict nor is it sufficient if you

feel that he is probably guilty or more{

VT

guilty, but to warrant the conviction ofiihis accused, his
guilt must be proved so clearly that there remains not one
reasonable theory consistent with the evidence upon which he
can be innocent.

This-burden, as so imposed on the Commonwealth, does not
shift but remains throughout the entire trial. The accused is
under no requirement to prove or establish his innocence, and,
if after considering the evidence you entertain a reasonable
doubt of the accuﬁad‘a guilt, you must give him the benefit of
such doubt and fiéd him not guilty.
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COMMONWEALTH
V.
GALEN GARBER

INSTRUCTION 3

The Court instructs the jury that the indictment in this
case is a mere accusation or charge against the accused, and
is not, of itself, any evidence of the accused's guilt; and
no juror should permit himself to be influenced against the

accused because or on account of the indictment in this case.






COMMONWEALTH
Ve
GARBER

INSTRUCTION _____

The Court instructs the jury that the defense of accidental
killing of the deceased goes to the very gist of the charge and
denies all eriminal intent, and throws upon the Commonwealth
the entire burden of proving criminal intent beyond a reasonable
doubt. Therofofe, although you may believe that the accused shot
ahd killed the deceased, yet unless you believe that such shooting
was done intentionally to kill or wound him, you must find the
accused not guilty of malietous-and-ualesful Shooting.

The Court further instructs the jury that if the evidence
in the case, taken all together, raises in the minds of the Jjury
a reasonable doubt as to whether the accused killed Charles
Hollar intentionally or accidentally, they should not find the
prisoner guilty of a higher offense than that of inveluntary
manslaughter.,
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COMMONWEALTH
v.
GALEN GARBER

INSTRUCTION ___

The Court instructs the Jury that there is never a
burden upon the accused in a criminal case to prove his
defense or to disprove the case for the Commnonwealth. Under
the law of this land, the Commonwealth must prove each and
every material allegation contained in the charge beyond
all reasonable doubt, and if the evidence on behalf of the
accused or the Commonwealth raises a reasonable doubt as
to any material allegation in the charge, then you must find
the accused not guilty.

The Court further instructs the jury that if you believe
the evidence to be susceptible to two reasonable interpretations,
one of which is consistent with the innocence of the accused,
then you must adopt the interpretation most favorable to him
and find the accused not guilty.
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COMMONWEALTH
Ve
GALEN GAEBER

INSTRUCTION ___

The Court instructs the jury that upon the trial of
a criminal case by a jury the law contemplates the con=-
currence of twelve minds in the conclusion of guilt‘beforo
a conviction can be had. Each individual juror must be
satisfied beyond a reasonable doubt of the guilt of the -
accused before he can, under his oath, consent to a
~verdict of guilty. Each juror should feel the responsibility
resting upon him as a member of the jury, and should
realize that his own mind must be convinced beyond a reasonable
doubt of the guilt of the accused before he can consent
to a verdict of guilty. Therefore, if any individual member
of the jury, after having duly considered the evidence in this
case, and after consultation with his fellow jurors, should
entertain such reasonable doubt of the accused's guilt as is
set forth in other instructions of the Court, it is his duty
not to surrender his own convictions simply because the balance

of the jury entertain different convictions.
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LAW OFFICES
D. WAMPLER EARMAN
HARRISONBURG, VA.

COMMONWEALTH
Ve
GARBER

INSTRUCTION

The Court instructs the jury that even though you should
believe the accused guilty of one of the offenses charged in
the indictment in this case, but have a reasonable doubt as to
which one of said offenses he is guilty, you should give the
accused the benefit of such doubt and find him guilty of the
lesser offense; for instance: If you have a reasonable doubt
as to whether he is guilty of first degree murder or second
degree murder, you should find him guilty of second degree
murder; if you have a reasonable doubt as to whether he is
guilty of second degree murder or of voluntary manslaughter,
you should find him guilty of voluntazay manslaughter; if you
have a reasonable doubt as to whether he is guilty of voluntary
manslaughter or involuntary manslaughter, you should find him
guilty of involuntary manslaughter; and the Court further tells
you that if you have a reasonable doubt whether he is guilty
of involuntary manslaughter, you should find the accused not

guilty.
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JAMES R. SIPE
ATTORNEY AT LAW

HARRISONBURG, VA.

|

e
e

The Court instructs the jury that the good character
of the accused as being a peaceful, law-abiding citizen, as
shown by the evidence, may be received and weighed by the
Jjury along with all the evidence in the case.
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OFFICE OF THE CHIEF MEDICAL EXA
404-406 NORTH 12TH STREET !

[0 Non-resident RICHMOND 18, VA, 1
REPORT OF INVESTIGATION BY MEDICAL EXAMINE

COMMONWEALTH OF VIRGINIA
[J Resident DEPARTMENT OF HEALTH {R
IN ‘

DECEDENT (A Haeies Heting __ age 21 spx. ™
Firse name Middle name Last pame
ADDRESS Roc Mine rAL .. MW y D occuPATION: laBeres
e — — ——Nembér aad Sreee Glagse- County :
TYPE OF DEATH : In prison [] Suspicious [ Unusual [J
suspected s
Sudden in apparent health : ( Unattended by a phy:i':ian: Violent or Unnatural [!{
Instantaneous without obvious cause [} Found dead without obvious cause []
After unexplained coma W Unattended during fatal illness [ | Means: 12 EAuEE
After unexplained rapidly fatal illness [] Stillbirth attended by midwife [
LAST SREN ALIVE | INJURY OR ILLNESS DEATH MEDICAL EXAMINER |  VIEW OF BODY | POLICE NOTIFIED SHeTEu s
NOTIFIED IF MOTOR VEHICLE ACCIDENT
CHECK OME OF THE FOLLOWING
DATE A_2._ B ) . A y i DRIVER O
1-6 |)-22-61 |TT-27-61 =l | N-22-¢3 | T-a9.4, 3 5
™ | TaoAam. | Ti20Am | Miacam. | Bam, £.308.m.|Nuoam, | "OBTND
NOTIFICATION BY: obtepifF Al. StRawpeeman ADDRESS 1HRe se~nBure Ua.
LOCATION CITY OR COUNTY TYPE OF PREMISES (E. Q., HOSPITAL, HOTEL, HIGHWAY, ETC.)
WURY OR ONSET OF
o Rocﬁ;ne&m RES.’DEmc.E.
DEATH o ”"
MEDICAL EXAMINER " "
DESONPTION OF BODY NOSE MOUTH | EARS NON FATAL WOUNDS RIGOR LIvVOR
CLOTHED § UNCLOTHED O BLOOD ABRASION [JBURN ([)|JAW ([ ARMS 0O | COLOR
PARTLY CLOTHED OHAIR____ | FROTH CONTUSION [ STAB (| NECK [ICHEST (] | ANTERIOR (] POSTERIOR O
BEARD __ MUSTACHE | OTHER GUNSHOT [ INCISED (| BACK (I ABDOMEN O |LATERAL O
CIRCUMCISED [0 PUPILS: R L. (;.t'::ﬁl.) LACERATION [ LEGS o A
EYES: Colr______ OPAITIES, ETC. | | FRACTURE D. R PR SRR B
A e B ~| DASTHISVTION: incx [ ABDOMEN (] ARMS [J LEGS []
BODY HEAT:
FATAL WOUNDS:
TYPE (QUNSHOT, INCISED, STAR. ETC.) 8IZE SHAPE LOCATION PLANE. LINE OR DIRECTION
4-§ .

Guwsuor 156ausE | Pamun |RiGHT . HEST BFRaienT THRouswn

Probable cause of death: Mg oo pp nAGE. | Manner of death: . (Checkwne ondv)  DISPOSITION OF CASE:

At RESULT of SWeTeuw | Acident[] Suicide[] Homicide [ 5 Nonomn mporieimer case O
WowmnD Natural ] Unknown [[] Pending [] By:
Pathologist

I hereby declare that after receiving notice of the death described herein I took charge of the body and made inquiries regarding
“the cause of death in accordance with Section 19.1-42, Title 19 of the 1950 Code cy’ig’nia as gmended ; and that the information
ge _#id

. 4 e })Le[ &

contained herein regarding such death i}tme and correct to the best of my k

1-21.6 ocKimsHam
Dace City or County of Appoinunent / Signature of MEdical Examiner
JUL 27 1981
A COPY TESTE: g
2/ U4 hapuTls ) -
CME Form No. i—Reviesd 1139 fierme Chblef Medical Examiner ’ 8988
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COUNTY OF _ Happed soninges
SNSRI

Comp. Form 18 q

STATE OF VIRGINIA To-Wit: No

“i§TO ANY SHERIFF OR POLICE OFFICER:
Whereas, Jameo I, Sive, Gomenveslths ittorney

has this day made complaint and information on oath before me, —_ Jaee o0, Tooto

(Name)
1 of the said County, that
tle) -
Gulen Garber R"ﬁ\i"‘ii-k@'mCounty
- - 4
did on the__%___day of 3“# 2 19—61: Unlawfully_w_W

o

These are, therefore, to command you, in the name of the Commonwealth, to apprehend and bring before the

o la? 3
County Courtngf’ h’l‘g‘ Munty, the body (bodies) of the above accused, to answer the said complaint and to be
o~
further dealt with according to law. And you are also directed to summon:

colot . & Address |
color . Address |
color L Address o
color _ Address i
color . L= . Ardress O

as witnesses,

Given under my hand and seal, this__ 5P}y  day of

Z— 1963
Qz Z Z/ (Seal)

(Titl? of Issuing Officer)







INSTRUCTION
In considering whether or not the Commonwealth has met its
der otpmhgmgultcfmumwmhm,

: Court instructs the jury that you should not overlook the word

onable" nor its meaning. A reasonmable doubt is a doubt which

is ided on reason, and is not to be confused with imaginable or

pogsible doubt, for the law does not say that a man must be proved
gu L ty beyond every imaginable, conceivable or possible doubt.

In passing upon the sufficiency of the proof of the charge,
jl jury must limit its consideration to te evidence presented at the
2l ofthis case, including the natural and reasonmable inferences

drawn therefrom. The jury camnnot go beyond such evidence to

t

t

3

¢ i te doubt, nor can you go beyond such evidemce to find inferences
l

of jguile,
Furthermore, the jury should bear in mind that any doubt
ping from lack of evidence, from conflicting testimony or from
q ‘ tionable proof of any particular fact, should be a doubt of a

matprial fact essential to the proof of the guilt of the accused and
not a mere doubt concerning immaterial and non-essential circumstances.

1f, after a reasonable and honest consideratiom of all of the
evifience, your minds are left in such a state of doubt as to prevent
you| from reaching a convinced belief of the guilt of the accused, then
the|| Commonwealth has failed to meet its burden.

1f, on the other hand; after an impartial and reasomable con-
sidgration of all the evidence in thecase, you have an abiding

JAMES R. SIPE
-

conyiction of the truth of the chavrge, you are then satisfied beyond

ATTORNEY AT LAW

HARRISONBURG, VA

allllreasonable doubt.
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GARBER
INSTRUCTION

The Court instructs the jury that the credibility
of witnesses iz a question exclusively for the jury; and from
ll the appearance of the witnesses on the stand, their manner of
testifying, the reasonableness and consistemcy of their
testimony, their apparent candor and fairness, their apparent
ﬂ intelligence or lack of intelligewes, the Opportusity of the
witnesses to know whereof they speak, the relatiomship of the
witnesses to the parties, if any, the interest of the witness
in the result of the trial, if any appear, and from all other
surrounding circumstances appearing on the trial, the jury

has the right to determine which witnesses are more worthy of
credit and what is the relative weight of any such testimony
and to give credit accordingly.

JAMES R. SIPE
ATTORNEY AT LAW

HARRISONBURG, VA.
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JAMES R. SIPE
ATTORNEY AT LAW

MHARRISONBURG, VA.

|

COMMONWEALTH
V.
GARBER

INSTRUCTION |

The Court instructe the jury that murder in the
first degree is any wilful, deliberate and premeditated
killing of ome human being by another with malice.

Murder in the second degree is the wilful killing
of one human being by another with malice, but without any

Voluntary manslaughter is the intentional killing

of one human being by another without malice, in the heat
of sudden passion engendered or brought about by reasonable
Wv\;ﬁmi W

Involuntary manslaughter is thenkilling of ome

provocation or in mutual combat.

the prosecution of some umlawful , hut-not—felowtome, act;
or, in the bprﬁt!mfom of a lawful act.
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JAMES R. SIPE
ATTORNEY AT LAW

HARRISONBURG, VA.

|

v.
GARBER
CHARGE TO JURY

If you find the accused, Galen Garber, guilty of murdar1
as charged in the indictment, and that the murder was committed
with malice aforethought, and that it was wilful, deliberate and
premeditated, you will find him guilty of murder in the first
degree and fix his punishment at death, or by confinement in the
penitentiary for life, or for any term not less than twenty years.

If you find him guilty of murder, as charged in the
indictment, and that the same was committed with malice afore-
thought, but that it was not wilful, deliberate and premeditated,
then you will £ind hi.m gu:l.l.t:y of murder in the second degree, 4
and £ix his punishment at conftnement in the penitontiary for
not less than five nor more than twenty years.

If you find him not guilty of murder in the first
degree, nor of murder in the second degree, but that he killed
Charles Hollar without malice aforethought, actual or implied,
upon sudden heat, on reasonable provocation, or in mutual
combat, you will find him guilty of voluntary manslaughter and
fix his punishment at confinement in the penitentiaxy for not
less than one nor more than five years.,

If you find him not guilty of murder in the first
degree, nor of murder in the second degree, nor of voluntary
manslaughter, but find him gullty of involuntary manslaughter,
you will say so and fix his punishment at confinement in the

penitentiary for not less than one nor more than five years, or,
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JAMES R. SIPE
ATTORNEY AT LAW

HARRISONBURG, VA.

in your discretion, by a fine of not exceeding one thousand
dollars, or by confinement in jail not exceeding ome year , or
by both such fine and imprisonment,

1f you £ind him not guilty, you will say so and no

more.
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INSTRUCTION

The Court inmstructs the jury that murder in the
first degree is any wilful, deliberate and premeditated
f| killing of one human being by another with malice.

Murder in the second degree is the wilful killing
of one human being by another with malice, but without any
deliberation and premeditation.

Voluntary manslaughter is the intentional killing
of one human being by another without malice, in the heat
| of sudden passion engendered or brought about by reasonable
|| provocation or in mutual combat.

Involuntary manslaughter is the unintentional
killing of another by the accused while engaged in the prose-
cution of some unlawful act; or, in the criminally negligent

performance of a lawful act.

JAMES R. SIPE
ATTORNEY AT Léw \

HARRISONBURG, VA. \i
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COMMONWEALTH
V.

INSTRUCT ION

The Court inmstructs the jury that to comstitute a

wilful, deliberate and premeditated killing, it is not

7 " necessary that the intentiom to kill should exist for any

JAMES R. SIPE
ATTORNEY AT LAW

HMARRISONBURG, VA.

particular length of time prior to the actual killing ) it
is only mecessary that there was some deliberation and

" premeditation giver by the accused to his purpose at the

time of the killing or at any time previously.
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JAMES R. SIPE
ATTORNEY AT LAW

HARRISONBURG, VA.

oyrt of Zbo sald Cmmty. upon their ocaths present that

joniously did kill and murder ome

TH OF VIRGINIA
COUNTY OF ROCKINGHAM, to-wit: oy
Cizeuit Court of Rockingham County, Auén/oc Texm, 1961

The Grand Jurors of the Commonwealth of Virginia, in and

the 27¢h day of iui'y 1961, in t:ho/Councy
Jor 727

?hn /Virginia,
/[// jd-/{ Z%ﬁ/ ;

s against t

,!('s..

@ and dignity of the Commonwealth of Virginia.
Upon the evidence of Deputy Sheriff T. L. Martin, Frank
1 and Sheriff A, L. Strawderman, witaesses swora im opem court

sent to the Grand Jyxry to give evidence.
P

the body of the Gounty of Rockingham, now attending the Cireyit |
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