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COMMONWEALTH of VIRGINIA 

( 

VS. Indictment J Felony (murder) / 
) 

BENJAMIN FRANKLIN CUBBAGE, JR. 

J. L. Lucas, Lyray, Va. ~d. 
Own (x ) Appointed ( ) 

1 
Oct. 15. Return of Grand Jury. 11/33 

Oct. 15. Accused arraigned and plea n.g. 
Set for Nov. 21. llj.J t/ 

Nov. 21. Jury impanelled, etc., and 
verdict of acquittal returned. 

11/51 

CIRCUIT COURT OF ROCKINGHAM COUNTY, VA. 
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In the Name of the Commonwealth of Virginia: 
To the Sheriff of Rockingham County, Greeting: 

You are hereby commanded to summon r_'1.liggtE3 .. . B..rq~_, J1.:r.~ ~ .PE3JJ.~ .. W.i.::L.:tJ ~m~., ..... C\lJ'.:i::'.Y ... W.i.l.lJ.~ms, ,..______ 
Edward Turner, and Dr. W. H. Nicholson ··········· .................................................................................................... , .................................................................................................... . 

to appear before the Judge of the Circuit Court of Rockingham County, at the Court House thereof, at 9 :30 

o'clock, a. m., on the2.~~~. day of .. . r-J°C>,V.~~l:>~r,. ... .......... , 19 ~?., to testify and the trnth to say in behalf of 

the Defendant in the prosecution of the Commonwealth against 

.... B..~~.J .~ !11~.I?: ... F..r..~l:r+ ~.I?: ... 9'1-~ :t?. E:lg ~ .. '-.. .. J..:r.. • ........................................................................................................................... .. 

who stands charged with and indicted for a felony ~~~~ 

In witness whereof I hereunto set my hand, as the Clerk of the Circuit Court of Rockingham County, Va., 

at the Court House thereof, this, the:1:.5.:t.P: .day of.. .N<?.Y~IllP.E3J'.t ... .............. , 19.9.~, and in thel8.7.tb.. .... year 

of the Commonwealth. 

~utp.-W. ~~ . ....................................................•............................. , Clerk 

2.00 
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In the Name of the Commonwiealth of Virginia: 

To the Sheriff of Rockingham County, Greeting: 

You are hereby commanded to summon ............................................................................................................................ . 

Dr. G. G. Tanner - Grottoes, Va. 
------- ----- -- - - - - - - -- - - ------ - - - -- -- - - - - -- ---- -- - - . - --- -- - -- --- --- - - -- - -- . -- - - - --- - -- - - - - --- --- . - . -- --- - - - - -- - - --- . - - -- --- - -. - - -- -- --- - -- .. - -- --- -- . -- -- - --- - - - -- -- -- - - - - - - - - -- ----. - - - - - - - --- . - -· 

to appear before the Judge of the Circuit Court of Rockingham County, at the Court House thereof, at 9:30 

o'clock, a. m., on the .. ~1-.~.; day of .~9-Y.~!'!!~.~E. ............ , 19 ... §.?., to testify and the truth to say in behalf of the 

Commonwealth ~e-t~Q. -Gl-asd-J1+r~, against .............................................................................................................. . 

...................................................................... Ben j_arn in ... Frankl in ... Cubbage , .. J.r .•................................................. 

who stands charged with and indicted for a felony ntisaeraoo+1.el": -

And this you shall not omit under penalty. And have then and there this Writ. 

Witness, JAMES R. SIPE, Commonwealth's Attorney for Rockingham County and the City of Harrison-

burg, Virginia, at the Court House, the .. ~.?..;~of ........ ~9-Y.~~~.~??. ..................... , 19 .. §.?.., and in the ..... J~} ar 
of the Commonwealth. 





In the Name of the Commonwealth of Virginia: 

To the Sheriff of Rockingham County, Greeting: 

You are hereby commanded to summon-----------·-······-·----··-····--·-·-···--·-······-····--····---·····················--···-··----···-··--········--········· 

-·-·-· Bar?.~E~--~.~-·-~ub bage ___ .-.. _ Route._# 2 , ... E 1 k ton···-·········-···-······-··•·······-··-··-·····-·········-·-···-····· ····-······-··--·---· 

Phyllis Cubbage - Route #2, Elkton 
·- --- -- --- --· ---------------------------------------· ---------------------------------------------------------------------·······--------·---------- --

------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------

------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------

------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------ --

to appear before the Judge of the Circuit Court of Rockingham County, at the Court House thereof, at 9:30 

o'clock, a. m., on the 21-st_ day of No.v..em.be_r__·-·-·-----·• 19 __ .6_2_, to testify and the truth to say in behalf of the 

Commonwealth Befa-re-tfie -Graftd. ..Jttey'; against ·--·-----·-·--·---·-·--····-·-·-·······--·----···-·--·····-·-········-··--·----··-····--···--····---·--·----··· 

---·-·--------·•··-··--·--·-·-····-··--·········--···--··-···--·--·--·--Beni arnin .. Fr an.kl in ... Cubbage -, ... Jr.············-··········-·····---··---···--···-·· 

who stands charged with and indicted for a felony rnistienteat16P..-

And this you shall not omit under penalty. And have then and there this Writ. 

Witness, JAMES R. SIPE, Commonwealth's Attorney for Rockingham Coenty and the City of Harrison-

burg, Virginia, at the Court House, the __ !.~_1::-~ of --··---_r:-i:~_y~-~~~-!·-·····-·--···-···-···• 19 __ ~?._, and in the ·--·•J.~_?. ar 

of the Commonwealth. 
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In the Name of the Commonwealth of Virginia: 

To the Sheriff of Rockingham County, Greeting: 

You are hereby commanded to summon--------------------------------------------------------------------------------------------------------------------------··-

______ g _ _. ____ ~ _ _. ____ W~1_S:<?X ------------------------------------------------------------··------------------------------------------------------------------------·· --------------------· 

to appear before the Judge of the Circuit Court of Rockingham County, at the Court House thereof, at 9:30 

o'clock, a. m., on the~~-~~---- day of -----~~_Y.~~~~-t _______ , 19 __ §_~-, to testify and the truth to say in behalf of the 

Commonwealth haf9i:e-th~ -Gr,aas .Jw..F-y,, against ---------------------------------------------------------------------------------------------------------------

------------------------------------------------------------------------Banj_amin ___ Fr anklin ___ Cubbage, _Jr_. ______________________________________________ _ 

who stands charged with and indicted for a felony ffltsttem.eant>P.-

And this you shall not omit under penalty. And have then and there this Writ. 

Witness, JAMES R. SIPE, Commonwealth's Attorney for Rockingham County and the City of Harrison-

burg, Virginia, at the Court House, the __ ~~-~~ of ----~~?~-~?.:_~-------------------------, 19-~-~--, and in the ---~-~_?_~_\ear 

of the Commonwealth. 





In the Name of the Commonwealth of Virginia: 
To the Sheriff of Rockingham County, Greeting: 

You are hereby commanded to summon ........... ... OhJ.e.f D.~~.Q.S. LE..l.~t..OP., ... .V.a.!t.J .............................................. . 

to appear before the Judge of the Circuit Court of Rockingham County, at the Court House thereof, at 9 :30 

o'clock, a. m., on the?.'.ls.t. day of ......... N9.Y.~m1:>.~~, ................ , 19. 6.2, to testify and the tmth to say in behalf of 

the Defendant in the prosecution of the Commonwealth against 

........................................................ :8. ~.I'.!: J. ~~!1 .. .F.'. ~ ~~~~ .~!1 ... 9.ii.1).1?.Ei.g.El .L .. .r. :':" .• ............................. ' .......................................... ' 

who stands charged with and indicted for a felony tK.~~ 

In witness whereof I hereunto set my hand, as the Clerk of the Circuit Court of Rockingham County, Va., 

at the Court House thereof, this, theJ9J11. .. day of ....... ~.C>:V..e.Illt,~.:r..1... .. ... . ..... , 19 .€>.?., and in the.l.f3.7.:t.P. ..... year 

of the Commonwealth. 
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In the Name of the Commonwealth of Virginia: 
To the Sheriff of Rockingham County, Greeting: 

You are hereby commanded to summon ..... ...... O.P:i .... .f P.~f3.4.~ (~J.Jrt.9.:P.a ... V.a .• J .............................................. . 

to appear before the Judge of the Circuit Court of Rockingham County, at the Court House thereof, at 9 :30 

o'clock, a. m., on the?l.-f3.1; day of.. .. . Jl.C?:V:.~ITll:>~l:'a ............... , 19 .. 6~, to testify and the trnth to say in behalf of 

the Defendant in the prosecution of the Commonwealth against 

........................................................ ~~.~.J.a..~r.>: ... ~.tEl.1:1.l!~;~ .. 9.'1.~.~·~·~·~·~····J'·!'·~···································· ..................................... . 

who stands charged with and indicted for a felony ~ 

In witness whereof I hereunto set my hand, as the Clerk of the Circuit Court of Rockingham County, Va., 

at the Court House thereof, this, the.l:-9..~:h.-. day of ....... ~Y.~111.l:i.~.r..L .............. , 19 .. 6..?, and in the.'.l.~.7.~!1-..... year 

of the Commonwealth. 
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In the Name of the Commonwealth of Virginia: 
To the Sheriff of Rockingham County, Greeting: 

~-p 
You are hereby commanded to summon ..... .E.d.g,:i:r, J1a.I'_1;:1.J:l {Fia..I',r.t~_()J:1)::>_\l_I'g_, .. .Y.~.~J ................................. . 

to appear before the Judge of the Circuit Court of Rockingham County, at the Court House thereof, at 9 :30 

o'clock, a. m., on the?l.S.:t.day of , 19 6? , to testify and the trnth to say in behalf of 

the Defendant in the prosecution of the Commonwealth against 

who stands charged with and indicted for a felony 1~~ 

In witness whereof I hereunto set my hand, as the Clerk of the Circuit Court of Rockingham County, Va., 

at the Court House thereof, this, the :l.,,51:;,l:lday oL ............ N9.Y.E'l:IT.l.l:>.E3_I'_,. ..... , 19t>.?. , and in the .. J$.7:t.l'l: .. year 

of the Commonwealth. 
/ 
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In the Name of the Commonwealth of Virginia: 
~~g~--~ 

To the Sheriff of ~ County, Greeting: 

You are hereby commanded to summon . J •. W • Batman (S:ttE9.:0..l:IA<J.q.a.:h.., ... Vf...r..gJ:rii~LL ...................... . 

. H .•.... Frank ... Al.e.s.:P.1.:r.e. .. JS.t.@.l.e.Y., ... .V.;1,;r.g_ttli.~).; ... ~P..ci .. R. P. Good ... C~.ri.e.:n..@.~~.a..ri., ... .YJ.r..gJ:ri.i..a) ; 

to appear before the Judge of the Circuit Court of Rockingham County, at the Court House thereof, at 9 :30 

o'clock, a. m., on thg:1..f:l:t..day of .... ?:J<:>y_~~P..13:t'.t... ......... .... , 19 .€.>.?-, to testify and the trnth to say in behalf of 

the Defendant in the prosecution of the Commonwealth against 

.. :l:}.e.p.j_~f...~ .. Yr.@1.(1.J .. ll: .. .9':ll?.:b.~s.~., ... }":r..~ .. ~ ........................................................................................................................... . 

who stands charged with and indicted for a felony ~.:;c 

In witness whereof I hereunto set my hand, as the Clerk of the Circuit Court of Rockingham County, Va., 

at the Court House thereof, this, theJ?:t.ll: day of ............. ..... N()Y.~Ill't>.6.:r'L ... , 19. ~.?, and in the .. 1:~7.~ll: .... year 

of the Commonwealth. 

(" 





COMMONWEALTH OF VIRGINIA 

COUNTY OF ROCKINGHAM, to-wit: 

In The Circuit Court of Rockingham County, October Term, 1962 

The Grand Jurors of the Commonwealth of Virginia, in 

and for the body of the County of Rockingham, now attending the 

Circuit Court of the said County, upon their oaths present that 

Benjamin Franklin Cubbage, Jr., on the 29th day of July, 1962, 

in the County of Rockingham, Virginia, feloniously did kill and 

murder one Everett Williams, against the peace and dignity of 

the Commonwealth of Virginia. 

Upon the evidence of Deputy Sheriff G. M. Wilcox, 

witness sworn in open court and sent to the Grand Jury to give 

evidence. 
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In the Name of the Commonwealth of Virginia: 

To the Sheriff of Rockingham County, Greeting: 

You are hereby commanded to summon ............................................................................................................................ . 

Deputy Sheriff G. M. Wilcox 
----------------------------------------------------------------------------------------------------·----------------------------------------------

to appear before the Judge of the Circuit Court of Rockingham County, at the Court House thereof, at 9:30 

o'clock, a. m., on the J.~.t.h. day of ... 9~:t;gJ?.~.-;: ............. , 19 .. 9.f., to testify and the truth to say in behalf of the 

Commonwealth before the Grand Jury, against .............................................................................................................. . 

................................................... B enj_amin ... Frankl in ... cub bage.L Jr •.................................................................... 

who stands charged with QJlG-~9<:1-i-Or a felony mi.s4iW1H1a.11Qi:.. 

And this you shall not omit under penalty. And have then and there this Writ. 

Witness, JAMES R. SIPE, Commonwealth's Attorney for Rockingham County and the City of Harrison-

burg, Virginia, at the Court House, the .. 9-.tJL. of ............... 9.~.t.gJ?.g~·················, 19.9.2 .. , and in thel-.~}J;t ... year 

of the Commonwealth. 
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Comp. Form 18-A 

STATE OF VIRGUS~ • 

COUNTY OF __ ¥ e. kj I\/ 6- Hit N') l To-Wit: No _____ _ 

TO ANY SHERIFF OR POLICE OFFICER: 

\Vhereas, 

has this day made complaint and information on oath before me, ____ I_V_A_N __ D_. _L_O_K_E_R _____ _ 
(Name) 

______ J_U_S_T_I_C_E_O_F_T_H_E_P_E_A_C_E __ of the said County, tha~-------------
CTit1•> , . 

'C.>EN:fltNUN FRA1111Kl1,{ CvFIBltt:..Ej .Jf, in the said .county 

did on the_~day of ;r -1..l.& Y , 19 "~ Unlawfully AND _£_~KJQUSi,u 
. ' • I' 

D,D K✓lL Ati~ ({)rv£ U_e-J2t:TT ttl1.kt11tMsJ 86-A1N$z 

T-1/E r:pclie.E ttNZ> D,G ,11-ry oF 7/lc (;O/YJIYJ~/JI IJ/r.,;.lT/1 Dr //;lfi✓Al;.1-) 

These are, therefore, to command you, in the name of the Commonwealth, to apprehend and bring before the 

County Court of the said County, the uody (b~) of the above accused, to answer the said complaint and to be 

further dealt with according to law. And you are also directed to summon: 

color Address □ 

color Address □ 

color Address □ 

color Address □ 

color Address □ 

as witnesses. 

Given under my hand and seal, this~day of __ ~--~~· ...... ""-·~L=~-+-· --.,,.--c---,_ 1;~: 

( Title of Issuing Officer) 

JUSTICE OF THE PEACE 



City 
Harrisonburg 

I, 

STATE OF VIRGINIA---XXJClSTTY OF------~=------------------, to-wit:City 
John G• Leake ~ 

a J Justice of the Peace t in and for the ~ty aforesaid, State of Virginia, do certify 

that 
Benjamin Franklin Cubbage, Jr. 

Ben Cubb- ge y d and -----------'=---------.,..,..,..,.,....,.-.,,,..,.,-,..,.,.,...,...,,,AS his surer , have this ay each acknowledged themselves indebted 
1' J. V .I!; lhUU:SAl\a:,----------------------------

to the Commonwealth of Virginia in the sum of ---------------- Dollars 

( $ __ 5_0_00_._0_0 ___ ), to be made and levied of their respective goods and chattels, lands, and tenements to the use of the Commonwealth to 

be rendered, yet upon this condition: That the said Benjamin Franklin Cubbage,Jr. shall appear before the ~t Court 
County 

of Rockingham County, on the 28th day of August 19_, 6~ 
at 2 P M., at Harrisonburg , Virginia, and at any time or times to which the proceedings may be continued 
or further heard, and before any court thereafter having or holding any proceedings in connection with the charge in this warrant to answer 
for the offense with which he is charged, and shall not depart thence without the leave of said court, the said obligation to remain i~ full force 
and effect until the charge is finally disposed of or until it is declared void by order of a competent court; and upon further condition that 

the said -------------------- shall keep the peace and be of good behavior for a period o,,._ __________ days 
from the date hereof. Nonappearance shall be deemed to constitute a waiver of trial by jury. 

Given under my hand, this ---'3"-0_t_h __ day of July ~ ~ 
4JBlp. J.P. 

-----
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COMMONWEALTH 

v. 

CUBBAGE 

CHARGE TO JURY 

If you find the accused, Benjamin Franklin Cubbage, 

Jr., guilty of voluntary manslaughter, as charged in the 

indictment, you will say so and fix his punishment at confine­

ment in the penitentiary for not less than one nor more than 

five years. 

If you find him not guilty of voluntary manslaughter, 

but find him guilty of involuntary manslaughter as further 

charged in the indictment, you will say so and fix his punish­

ment at confinement in the penitentiary for not less than one 

nor more than five years, or, in your discretion, by a fine of 

not exceeding One Thousand Dollars ($1,000.00), or by confine­

ment in jail for a period not exceeding one year, or by both 

such fine and imprisonment. 

If you do not find the accused guilty of either of 

the above felonies, but find him guilty of assault and battery, 

you will say so and fix his punishment by confinement in jail 

for a period not exceeding twelve months, or by a fine not 

exceeding Five Hundred Dollars ($500.00), or by both such fine 

and imprisonment. 

If you find him not guilty, you will say so and no 

more. 
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JAMES R. SIPE 

ATTORNEY AT LAW 

HARRISONBURG, VA. 

v. 

CUBBAGE 

sudd 

killin i 

STRUCTIO_._ __ 

Court instruct• t jury th t wb re de th us 
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COMMONWEALTH 

v. 

CUBBAGE 

INSTRUCTION I 

The Court instructs the jury that voluntary man­

slaughter is the intentional killing of one human being by 

another without malice, in the heat of sudden passion 

engendered or brought about by reasonable provocation. 

Involuntary manslaughter is the unintentional 

killing of another by the accused while engaged in the 

prosecution of some unlawful wrongful act. 





INSTRUCTION NO. 

The Court instructs the jury that the law presumes 

every person charged with crime to be innocent until the 

Commonwealth has established his guilt by evidence so strong, 

so clear, and so conclusive, that there is left in the minds 

of the jury no reasonable doubt as to his guilt. This 

presumption is an abiding presumption, and goes with the 

accused through the entire case and applies at every stage 

thereof until repelled by proof. And in this connection, 

the jury is instructed that it is never sufficient that the 

accused, upon speculative theory or conjecture, may be 

gmilty; or that by the preponderance of the testimony, h~s 

guilt is more prabable than his innocence; for until his 

guilt has been proved beyond all reasonable doubt in the 

precise and narrow terms as charged ln the indictment, the 

presumption of innocence still applies, and they must acquit 

him. 
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INSTRUCTION NO. 

The Court instructs the jury that every fact necessary 

to constitute the offense charged must be proven beyond a 

reasonable doubt, and that if there is a reasonable doubt, 

arising out of the evidence, as to any such fact, they shall 

acquit; that the result of the evidence must be to exclude 

every reasonable hypothesis of innocence, and be consistent 

only with the guilt ~f the accused; that the jury is not at 

liberty to guess, and where a fact is equally susceptible of 

two interpretations, one of which is oonsistent with the 

innocence of the accused, they cannot arbitrarily adopt that 

interpretation which incriminates him. 
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COMMONWEALTH 

v. 

CUBBAGE 

INSTRUCTION f 
In considering whether or not the Commonwealth has met its 

burden of proving the guilt of the accused beyond reasonable doubt, the 

Court instructs the jury that you should not overlook the word 11reason­

able 11 nor its meaning. A reasonable doubt is a doubt which is founded on 

reason, and is not to be confused with imaginable or possible doubt, for 

the law does not say that a man must be proved guilty beyond every 

imaginable, conceivable or possible doubt. 

In passing upon the sufficiency of the proof of the charge, the 

jury must limit its consideration to the evidence presented at the trial 

of this case, including the natural and reasonable inferences to be drawn 

therefrom. The jury cannot go beyond such evidence to create doubt, nor 

can you go beyond such evidence to find inferences of guilt. 

Furthermore, the jury should bear in mind that any doubt arising 

from lack of evidence, from conflicting testimony or from questionable 

proof of any particular fact, should be a doubt of a material fact 

essential to the proof of the guilt of the accused and not a mere doubt 

concerning immaterial and rmessential circumstances. 

If, after a reasonable and honest consideration of all of the 

evidence, your minds are left in such a state of doubt as to prevent you 

from reaching a convinced belief of the guilt of the accused, then the 

Commonwealth has failed to meet its burden. 

If, on the otherhlnd, after an impartial and reasonable con­

sideration of all the evidence in the case, you have an abiding con­

viction of the truth of the charge, you are then satisfied beyond all 

reasonable doubt. 





INSTRUCTION NO. r 
The Court instructs the jury that the indictment 

in this case shall not be considered by the jury as any 

evidence of the guilt of the accused. 
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INSTRUCTION NO. 

If the jury believe from the evidence in this 

case 

that the actions of the accused in this case resulted from 

the fact that he was assaulted by the deceased and that the 

assault was made with such display of force or violence that 

the accused believed himself to be in imminent danger of loss 

of life or great bodily harm; then, in that case, the 

accused was not bound to retreat, but had the right to stand 

his ground, repel force with force, and, if need be, kill 

his adversary, to prevent the loss of his own life, or to 

prevent his receiving great bodily injury; and it is not 

necessary that the jury believe the deceased would, in fact, 

have taken the 

harm upon him, 

life of the accused, or inflicted great 
r~,~~i~ 

but only that the accused was~unde~ an 

apprehension that the decedent would do so. 

bodily 
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COMMONWEALTH 

v. 

CUBBAGE 

INSTRUCTION 1 

The Court instructs the jury that in determining 

whether or not the deceased was the aggressor they may take 

into consideration the reputation of the deceased as to 

whether he was a dangerous and violent man. 

) 





COMMONWEALTH 

v. 

CUBBAGE 

INSTRUCTION 6 
The Court instructs the jury that where death ensues 

on a sudden provocation, or sudden quarrel, without malice, the 

killing is manslaughter, and in order to justify or excuse such 

killing as being done in the lawful exercise of the right of 

self-defense, the accused must prove that he killed the deceased 

through the necessity of preserving his own life or to save 

himself from great bodily harm, or that there was reasonable 

ground to believe that the killing was necessary to preserve 

his own lie or to save himself from great bodily harm. 





COMMONWEALTH 

v. 

CUBBAGE 

INSTRUCTION 7 

The Court instructs the jury that evidence of the 

good reputation of the accused may be considered by the 

jury along with other evidence in the case in determining 

the guilt or innocence of the accused. 

;14 





COMMONWEALTH 

v. 

CUBBAGE. 

INSTRUCTION / {) 

The Court instructs the jury that if they believe 
kHyt'Jt?,; re~✓t,nQ..6le. ct:,r,,..1,-1--

from the evidence~that the accused assaulted the deceased otherwise 
bd,cve /J-6m 4 eY, <I e'?c. e.­

than in the exercise of self-defense, and further~that the 
m!)_I,./- h111,-c reaJ6f;?t;61_y 

deathAresulted from some cause other than the assault, then the 

jury should find the accused guilty of assault and battery. 



J 



COMMONWEALTH 

v. 

CUBBAGE 

INSTRUCTION// 

The Court instructs the jury that the credibility of 

witnesses is a question exclusively for the jury; and from the 

appearance of the witnesses on the stand, their manner of testi­

fying, the reasonableness and consistency of their testimony, 

their apparent candor and fairness, their apparent intelligence 

or lack of intelligence, the opportunity of the witnesses to 

know whereof they speak, the relationship of the witnesses to 

the parties, if any, the interest of the witness in the result 

of the trial, if any appear, and from all other surrounding 

circumstances appearing on the trial, the jury has the right 

to determine which witnesses are more worthy of credit and what 

is the relative weight of any such testimony and to give credit 

accordingly. 
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