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The Court instructs 

h t r r n t th 

--
jury th t in d t inin 

gre sort y y t 

into coo id r ti th r put ti of th ae to 

wh th r s a erou viol t • 
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JAMES R. SIPE 

ATTORNEY AT LAW 

HARRISONBURG, VA. 

v. 

CUBB E 

INSTRUCTIO -
The Court instructs th jury th t th er ibility of 

witn a is a u tion xcluaiv ly for th jury; fr th 

pp r c of th th st d, th ir man r of te ti• 

fying, the r a o bl n sand co ai t ncy of their t t ony, 

their appar nt candor and f irn a, th ir apparent int lligence 

or 1 ck of intelli nc, th opportunity of the witn a es to 

know wher of thy peak, th r 1 tionship of the witne • s to 

th parti , if y, the intere t of the witn s in tb r ult 

of the trial, if y ppear, d from all other surrounding 

circ tance ppe ring on the tri 1, the jury ha th right 

to d termin whic 

is th rel tiv 

ccordingly, 

r r worthy of er dit and wh t 

ight of any uch t atimony and to giv credit 
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v. 

CUB AGE 

Court 

reaso • 

fr 

STRUCTION -
I coneid ring h th r or not th C on alth tits 

uilt of th ccu d yond r a onabl doubt, th 

th jury that you should not ov rloo th word "r on• 

ing. Ar onabl doubt i doubt which i found don 

i not to 

In p ssing 

1· it t8 

incl 

r 

d w 1 in 1 or po sibl doubt, for 

uffici ncy of h proof o t e c re, th 

d tion to V t ri 1 

natur 1 and r so able euc s to b rawn 

oo o eyon C o • or 

yon such vid c to fin of gilt. 

t ury hould y doubt ri ing 

fr eonflictin t t y or 

proof of any particular act, hould b a doubt of terial fact 

to the proof of th guilt of th ccu and not a r doubt 

trial ess ntial circ tanc s. 

If, aft r reas abl d hon t consideration of 11 of the 

vid ce your ind ar 1 ft in such a t t of doubt as to pr v t you 

fr 

C 

c nv c 

f 11 d to 

11 f of th uilt of th accused, tb n tb 

tit burden. 

If, on th oth rhmd, aft r rtial d r 8 1 con-

siderati of 11 the vid c in th cs• you hav con• 

viction 

JAMES R. SIPE 

ATTORNEY AT LAW 

HARRISONBURG, VA. 

truth of th charge, you a e th n atisfied by d all 

doubt. 
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JAMES R. SIPE 

ATTORNEY AT LAW 

HARRISONBURG, VA. 

v. 
CUBBAGE 

INSTRUCT! 

Th Court instructs the jury th t wher d th n ue on 

audd n provocati , or udd rrel, without th 
~ illin 1 1 ught r, and in ord r to,..,red 

killing in lf•d f nse, th ust prov s, 

~or the mort 1 woun wa iven, be decl 

far he cold with a fety; 

(2) Th th kill d th d cea -d thr uh th n ces ity of pre­

erv:l.ng hi o life or to av himself fr great bodily h rm, 

or that th r w re sonable ground to b lieve th t th killing 

was nece ary t pr serv hi o lif or to av him lf fr 

great bodily h • 
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JAMES R. SIPE 

ATTORNEY AT LAW 

HARRISONBURG, VA. 

v. 

CUBBAGE 

INSTRUCTIO . __ 

Th Court in truct th jury that volu try an­

sl ughter i t int ntional killin of one human bein ~ b 

another w thout lice, in the e o· sudden a ion 

Invol tary manslau hter i the illin of one 

accident lly, contr ry to th tention of th p rties, n the 

prosecution of so unlawful, but not felonio s, act; or, in 

th roper p ce of a l ful t. 
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I STRUCTIO NO. 

The Court instructs the jury that the i dictment 

in this case shall not e co sidered by the jury as any 

evidence of the guilt of the accuse. 
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INSTRUCTION NO. 

If the jury believe from the evidence~·- ...... ~~ 

een.- 14m:l a•t 

that the actions of the accused in this case resulted from 

the fact that he was assaulted by the deceased and that the 

assault wa.s made with such display of force or violence that 

the accused elieved himself to be in imminent danger of loss 

of life or great bodily harm; then, in that case, the 

accused was not bound to retreat, ut had the right to stand 

his ground, repel force with force, and, f ee e, kill 

his adversary, to prevent the loss of his on life, or to 

prevent his receiving great odily injury; and it is not 

necessary that the jury believe the deceased would, in fact, 

have taken the life of the accused, or inflicted great bodily 

harm u on him, but only that the accused ,as under an 

apprehension that the decedent would do so. 
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L STRUCTIO HO. 

The ourt instructs the jury that every fact necessary 

to constitute the offense charged must be proven beyond a 

reasonable doubt, and that f there is a reasona le doubt, 

arising out of the evidence, as to any such fact, they shall 

acquit; that the result· of the evidence must e to exclud 

every reasonable hyoothesis of innocence, and be co sistent 

only with the guilt of' the accused; that the Jury is not at 

liberty to guess, and where a fact is equally susceptible of 

two interpretations, one of which is consistent with the 

innocence of the accused, they cannot arbitrarily adopt that 

interpretation which incriminates him. 
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INSTRUCTION NO. 

The Court instructs the ju that the law presume the 

accused to be innoc nt until he is proven guilty eyon a 

reasonable doubt, and if ther is u on the mind of the jury 

any reasonable doubt of the guilt of the accused, the law 

makes it their duty to acquit him, and that mere suspicion or 

probability of his guilt, however trong, is not sufficient 

to convict, nor is it sufficient if the greater eight or 

preponderance of evidence supports the cha ge in the 

indictment, but to warr nt his conviction, his guilt must be 

prove so clearly that there is no reasonable theory, 

consistent with the evidence, upon which he can be innocent. 
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JAMES R. SIPE 

ATTORNEY AT LAW 

HARRISONBURG. VA. 

v. 

CUB AGE 

CHARGE TO J Y 

If you find the CCU • B nj in r klin Cu bage. 

Jr., guilty of vol try 1 ugbter 1 a ch rged th 

indic will say so an ix hi punia t t C fin • 

tin th p it tiary for t 1 • th one nor 

iv y ars, 

If y u find him not guilty f volunt ry laught r, 

furth r ut f 

in th indictm t, you will s y o and f bit puni h• 

t t co fin tin th p it tiary for uot lee th one 

nor mor b five year , or, in your di cretlon, by a fin of 

not xc ing Tbouean D 11 r ($1,000.00), or by confin -

t 1n j il for p riod not exc ing on y r, or by both 

uch fine riscm t. 

I u do not find guilty of eith r of 

th abov 1 , but find him uilty of saault and battery, 

you will ay o d ix ia punia 

for p riod t xce ding t lve 

t by coufin at in J 11 

tbs, or by a in ot 

ceding ive lhmdr Doll r ($500.00), or by both s cb fin 

d f.mpriso nt. 

If you find him not uilty, you will y and no 

ore. 
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JAMES R. SIPE 

ATTORNEY AT LAW 

HARRISONBURG. VA. 

COMMlONWEALTH 

v. 
CUBB 

INS tJCTI ____ _ 

rt in truct th ju that evi c of t 

ood reputat 0 th CCU e si red by tb 

jury alon ith ot r vid ca io h case ind te ining 

cu • 
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JAMES R. SIPE 

ATTORNEY AT LAW 

HARRISONBURG, VA, 

COMMONWEALTH 

CUBBAGE 

CHARGE TO JURY 

If you find th ccused, Benjamin Franklin 

Cubba e, Jr., guilty of voluntary anslaughter, s charg d 

in the indictment, you will say so and fix his punishment at 

confinem nt in the penitent! ry for not le s than one nor 

or than five ye rs. 

If you find him not uilty of voluntary anslaughter, 

but find hi guilty of inv luntary slaughter s further 

charged in the indict nt, you will say so and fix his punish­

ment at confin ent in the penitenti ry for not less than on 

nor more than fiv years, or, in your discretion, by a fine of 

not exceeding One Thousand Dollar ($1,000.00), or by confine• 

ment in jail for a p riod not exce ding one year, or by both 

such fine and pri onment. 

If you find him not guilty, you will ay so and no 

more. 
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~· .. "• ~., .,_,y. ·U-" 

i c..:'"' 1...,; at La: .y 

Se temb r 4, ~962 

Lucas Building~ LS South Court ~t. 
I..uray9 Virg_nia 

e: Commonwealth v .. Benjamin 'rru-tklin Cubbage, J-:..·o 

Dear Mr. Lu a: 

• ai ecc· c..;:lng h "ewith pbotOb'attic co i-~ • f tb 
medical exao :u .. c::v s ·cc or-.: and of th utopuy. 

I 

If I can be of any urther 
~ m J., With b ..;t _so al wi h i 

f> e se • et 

V ry tZ"U•Y yo rs 

James R. Sipe 

JftS/sfd 

Enclosures 





J. Lynn Lucas, Esquire 
Lucas Building 
L ray, Virgini 

August 16, 1962 

Re: Common alth Vo Cubb ge 

Dear Mr. Lucas: 

I appeared in the Rockingham County Court today, and 
as previously agreed between us, bad the case.st for preliminary 
hearing on Septemb r 14 at 2:00 p.mo 

I am enclosing herewith a copy of th statem .nt giv n 
tom by your client. 

JRS/sfd 

With b st personal wishes, I remain 

Very truly yours, 

.James R. Sipe 

Enclosure 1 
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JAMES R·. SIPE 

ATTORNEY /AT LAW 

HARRISONJURG, VA. 

/ I 

CO NWEALTH O VIRGI A 

h C rcu t Curt of ock gh County, o tober Term, 1962 

Th Grand Jurors of tb Commonwe 1th of V rginia 1 

and for the o y of th County of Rockingham no ttending the 

Cir u t Co rt f th said Co nty, upon their oath pres n that 

enj in • 1:' klin Cubb g , Jr. 1 on the 29th d y of July, 1962, 

in th Co 

murd r 

f n ckingham, Vi ini fel io~sly i kill d 

v r tt ~ lliam ~ int the pe\ce d di ity of 

the C:Ollll:noraweelth of Virgini . 

w1tne 

evidenc • 

uty ri 

in ope court d ent to th Cr 

• . ~ lcox, 

Ju~ to give 
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JAME'S R. SIPE 

ATTORNEY AT LAW 

HARRISONBURG, VA. 

l O VIRGINIA 

OF 1W 1W\.,u,~,n.Rn, to it: 

In cu 

G Juror6 o 

y of th 

Circuit Co f 

nj in r klin Cubb g 1 

1n ti? C un y 

the Cor.m:1onf 

itn • 

vid c . 

kingh , 

1e ourt 

•• 

O tob r rm, 196 

C on 1th of ir ini, 

gh , o ttendin the 

th r at pr n tat 

th 29th d y of Jul 1 1962, 

f l oiou ly d1.d 11 and 

th p "C d i ity of 

t er ff • co • 

t to th Gra Jur o iv 
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Mr. James R. Sipe 

LAW OFFIOES 

J. LYNN LUOAS 
LURAY, VA. 

LUCAS BLDG.- IS S. COURT ST. 

August 17, 1962 

Attorney for the Commonwealth of Virginia 
for the County of Rockingham 
Harrisonburg, Virginia 

Dear Mr. Sipe: Re: Commonwealth 
v. B. F. Cubbage 

Reference is made to your letter to me, of 
August 16, last, in which was enclosed copy of state­
ment given to you by Cubbage. 

I take this means to express to you, again, 
my deep appreciation of your usual consideration and 
cooperation, in connection with this, and other 
matters, involving your and my offices. 

JLL/dw 
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Comp. Form 18-A 

ST A TE OF VIRGINIA f 
COUNTY OF ---~---------

To-Wit: No., ______ _ 

TO ANY SHERIFF OR POLICE OFFICER: 

Whereas, 

has this day made complaint and information on oath before me, _____ IV_A_N __ D_._L_O_K_E_R...,;;_ _____ _ 
(Name) 

JUSTICE OF THE PE.ACE ____________________ of the said County, tha.__ ______________ _ 
( Title) 

These are, therefore, to command you, in the name of the Commonwealth, to apprehend and bring before the 

County Court of the said County, the Lody (bodies) of the above accused, to answer the said complaint and to be 

further dealt with according to law. And you are also directed to summon: 

__________________ color ____ Address ----------------□ 

__________________ color ____ Address ----------------□ 

__________________ color ____ Address ------------□ 

------------------- color ____ Address ----------------□ 

_______________ color ____ Address ----------------□ 

as witnesses. 

Given under my hand and seal, this _____ day of. ________________ , 19 __ 

1 • , • , ( t '-·'" •N _ (Seal) 
( Title of Issuing Officer) 

JUSTICE OF THE PEACE 



STATE OF VIRGINIA-COUN1Y OF --------------------------, to-wit: 

I, a Judge of the County Court in 
Justice of the Peace and for the County aforesaid, State of Virginia, do certify 

that 

and as his suret have this day each acknowledged themselves indebted 

to the Commonwealth of Virginia in the sum of ----------------------------------------- Dollars 

( $, ________ ), to be made and levied of their respective goods and chattels, lands, and tenements to the use of the Commonwealth to 

be rendered, yet upon this condition: That the said ----------------------, shall appear before the Circuit 
County 

Court 

of County, on the ________ day of ----------------, 19_, 

at ______ M., at -------------------, Virginia, and at any time or times to which the proceedings may be continued 
or further heard, and before any court thereafter having or holding any proceedings in connection with the charge in this warrant, to answer 
for the offense with which he is charged, and shall not depart thence without the leave of said court, the said obligation to remain in full force 
and effect until the charge is finally disposed of or until it is declared void by order of a competent court; and upon further condition that 

the said _____________________ shall keep the peace and be of good behavior for a period o,._ ___________ aays 
from the date hereof. Nonappearance shall be deemed to constitute a waiver of trial by jury. 

Given under my hand, this _______ _ day of ---------------, 19 __ _ 
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