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COMMONWEALTH of VIRGINIA

VS. ; Misdr. (appeal)
)

JOHN CLIFFORD GABBERT

Own ( ) Appointed ( )

1962
February 26. Docketed.

April 26. Jury impanelled, &c.,; evi-
dence heard, verdict of guilty re-
turned, and punishment fixed at fine
of $200.00

11/12.

CIRCUIT COURT OF ROCKINGHAM COUNTY, VA.


















Witness Subpoena

Commonwealth of Virginia:
County of Rockingham, to-wit:
To the Sheriff of said County, Greeting:

You are ]i Ei Wﬁgme o.xthe Commonwealth of Virginia to summon
ANl

to appear before The County_Court of said County, sitting at Harrisonburg, Virginia, in said County, on
_____L___day of /L X 19(2—, at the hour of . 0): M of that day

to give evidence in behalf of CM““L‘

in the pending case of _QA\«, ( L

A\ 4
= AN ¢ F/WHTS | XN |
‘(éiven under my hqu this G //} i day of A : 1962 @e‘l
N
A

d Clerk
Asst. Clerk




The County Court
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Commonwealth of Virginia:
County of Rockingham, to-wit:
To the Sheriff of said County, Greeting:

You are hereby c mandjd, in the B‘aze of the Conﬂ&onwealth of Virginia to summon
. ) | -+
~ ) / »
X} Qll,,
(o

w—
to appear before The nty Court, of said County, sitting at Harrisonburg, Virginia, in said County, on
_____!.3_.day of (PJ ! 1962—* at the hour of ’Z P /7\.- of that day
s H

to give evidence in behalf of

in the pending case of QG"'»» /\LL

- Clerk
Asst. Clerk




The County Court
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Witness Subpoena

Commonwealth of Virginia:
County of Rockingham, to-wit:
To the Sheriff of said County, Greeting:

You are hereb§ czmmand d, in the nate of the Com\xonwealth of Virginia to summon
- % )

to appear before The nty Court of said County, sitting at Harrisonburg, Virginia, in said County, on
m El < 2 P h
__lLday of %19 Z——at the hour of 4 of that day

to give evidence in behalf of

in the pending case of QQ‘*K—/ \LL
; . Sl C@MZL ,

(g
iven under my h% this O’ /2' day of /’“"Z/ ; 196 =

< Clerk
Asst. Clerk




Witness Subpoena

Commonwealth of Virginia:
County of Rockingham, to-wit:
To the Sheriff of said County, Greeting:

You are hereby commanded, in the name of the Commonwealth of Virginia to summon

J. R. Berry, Elkton, Virginia, works at Brill Funeral Home

to appear before The County Court of said County, sitting at Harrisonburg, Virginia, in said County, on
— 13th  day of Fehbruary , 19_62  at the hour of 2:00 P .M, of that day

to give evidence in behalf of____John Gabbert

in the pending case of Commonwealth
3 John Gabbert
4
Given under my hand this > day of Fﬁ]@rulary
Clerk

Asst. Clerk
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In the Name of the Commonwealth of Virginia:
To the Sheriff of Rockingham County, Greeting:

who stands charged with and indicted for a {#&¥ misdemeanor.
In witness whereof I hereunto set my hand, as the Clerk of the Circuit Court of Rockingham County, Va.,

at the Court House thereof, this, thel&th. day of........ BN ...t : 19.@.2., and in the. 186th year

of the Commonwealth.

William A, Julias,p.q.

&0



EX=CUTEDH -2¢~© 21N THE COUNTY OF

ROCKINGHAM BY DELL\?\IG A“TRUE ¥
COPY OF THE WITHINSZ 4hezamasvic?




In the Name of the Commonwealth of Virginia:
To the Sheriff of Rockingham County, Greeting:

¥on are Berehy SonMBandel 10 STIMION ... oo icinibiomee ot s oo St 8 s s ar e e kit S 085

Trooper J. R. Failes

o’clock, a. m., on the _20ELh day of . April , 1952, to teétify and the truth to say in behalf of the
Commonwealth dhefiore dhesGandedaitw, against ... .o
John Clifford BaRBOEE

who stands charged with and=iadieted-for a felomy misdemeanor.
And this you shall not omit under penalty. And have then and there this Writ.
Witness, JAMES R. SIPE, Commonwealth’s Attorney for Rockingham County and the City of Harrison-
April , 19 62 , and in the 186th year
of the Commonwealth.

V?ﬁﬂf{yﬁ/ : ARSI T

Commofiwealth’s Attorney

A+ 00
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“AECUTE! Z/;Z/&’N THE COUNTY L
ROCKINGHAM BY DELIVERZNG A TRUE
COPY OF THE WITHIWAWW
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ROCKINGHAM COUNTY
Evvursgf//%%. IN THE COUNTY OF

ROGCKINGHAM BY DELIVERING A TRUE

---------------

IN PERSON.




STATE OF VIRGINIA—COUNTY OF I iGG _l(/:/\/é.. )@ l\/! to-wit:

< a Judge of the County Court in and for the County aforesaid, State of Virginia, do certify
Justice of the Peace

ANy FRD)  EABBER T

and : 3 B 7 /i W oM AR o8 , as his suret , have this day each acknowledged themselves indebted
B9 ottt X/ Y M W 2
to the Co W RIRIAS Inl et 8am of MD e = — Dollars
($ ! ), to be made and levied of their respective goods and chattels, lands, and tenements to the use of th monwealth to
i ot ’ CHABBERZ : Crsk:
be rend vet upon this condition: That the said A , shall appear before the Court

A Geuaty
of ,\ oe K’N"'H A M\ County, on the 9% day ofA_bﬁg_LL‘)__—._v 19_é_l.’,

at _?_'.3_0_./.0 M., at Hﬁﬁelﬁm_gﬁe;‘_\_‘_,wrginia, and at any time or times to which the proceedings may be continued
or further heard, and before any court thereafter having or holding any proceedings in connection with the charge in this warrant, to answer
for the offense with which he is charged, and shall not depart thence without the leave of said court, the said obligation to remain in full force
and effect until the charge is finally disposed of or until it is declared void by order of a competent court; a Tt

a waiver of trial y j.
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Comp. Form 18

STATE OF VIRGINIA To-Wit: No
COUNTY OF

TO ANY SHERIFF OR POLICE OFFICER:

Whereas,

has this day made complaint and information on oath before me,
(Name)

of the said County, that

(Title)

in the said County

did on the day of , 19 : Unlawfully

These are, therefore, to command you, in the name of the Commonwealth, to apprehend and bring before the

County Court of the said County, the body (bodies) of the above accused, to answer the said complaint and to_be

further dealt with according to law. And you are also directed to summon:

colot .. TAQOress 3 : 1
coloph = & - Address il
color . . Address J
color &« Address |
color . & ' = Address O
as witnesses.
Given under my hand and seal, this day of 19
(Seal)

(Title of Issuing Officer)
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Comp. Form 18-A

STATE OF VIRGINIA

larrisonburg To-Wit:
CIII?U’\ITYOF iz JUL'S
6N
TO ANY SHERIFF OR POLICE OFFICER:
J.R. Failes

Whereas,

has this day made complaint and information on oath before me,

Iy S
n G. Ke

s i (Name)
Jiugstice of The Peace . s 5
of the said County, that
(Title) ckinghar
J Clifford Gabbhert £l
- in tl;y_q:;gxd County

2904+ Ty 1 " - 4 ™

did on the S has day of C el 9 l Unlawfully (8) OCOX

vehicge while under the fluence of alcohol everages, st

the peace dignity of the Commonweal of Vireinia

These are, therefore, to command you, in the name of the Commonwealth, to apprehend and bring before the

Rockingham

County Court of the-said VCounty, the body (bodies) of the above accused, to answer the said complaint and to be

further dealt with according to law. And you are also directed to summon:

color Address O

color Address O

color Address ]

color Address O

color Address O

as witnesses.

Given under my hand and seal, this 20th day of ¥ , 19, 61
M / M - (Seal)

l\;

™1 A

. ™
L oAV

(J'}gls,of g:iu;ngpmcer)
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City Harrisonburg

STATE OF VIRGINIA—GOUNTY OF S
A el Judge-of-the Cod e DIty
: i e 4 'Jasgfcet?f' che Pes. f:"’“ % in and for the County- aforesaid, State of Virginia, do certify

sk s as his suret _.__:[_, have this day each acknowledged themselves indebted

M T = 3 - v TS Pl
TWo Hunoared: a i 0 ) Dollats

B e el —— - —— e ——

ATT
to the Commogwealth of Virginia in the sum o

5 =1
G iaSn ), to be made and levied of their respective goods and chattels, lands, and tenements to the use of the Commonwealth to
hn i Pford vﬁi.‘:'?\"?‘: ".‘”'L o
be rendered, yet upon this condition: That the said John Clifford Gabbert , shall appear before the Ccfdd Court
unty 7%
P i X O+ Nec e 3
of Rockingham 2 County, on the 10th day of December 19 EL

TTa =Tl an P11 5
at 2 PM,a o L1S0! urg Virginia, and at any time or times to which the proceedings may be continued
or further heard, and before any court thereafter having or holding any proceedings in connection with the charge in this warrant, to answer
for the offense with which he is charged, and shall not depart thence without the leave of ssaid court, the said obligation to remain in full force
and effect until the charge is finally disposed of or until it is declared void by order of a competent court; and upon further condition that

the said shall keep the peace and be of good behavior for a period of. days
e hereof. Nongfpearance shall be deemed to constitute a waiver of trial by jury. g -
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COMMONWEALTH
V.

GABBERT

CHARGE TO JURY

If you find the accused guilty of operating a
motor vehicle while under the influence of alcohol or ardent
spirits, as charged in the warrant, you will say so and fix
his punishment by a fine of not less than One Hundred Dollars
($100.00) nor more than One Thousand Dollars ($1,000.00), or
by confinement in jail for not less than one month nor more
than six months, either or both.

If you find him not guilty, you will say.so and no

more.,






COMMONWEALTH
V.
GABBERT

[

INSTRUCTION

The Court instructs the jury that the gist of the
offense of which the accused stands charged is the operation
of a motor vehicle while under the influence of alcohol, or
any beverage containing alcohol. Therefore, the test to be
applied in this case is not whether John Gabbert was
completely drunk, or whether he was operating a motor vehicle
while completely drunk, nor whether he had the ability to
operate such vehicle with safety to himself and others, but
whether or not he was under the influence of intoxicants and
was driving said motor vehicle while in such condition and
this question is one of fact which must be determined by the

jury, from the evidence introduced in this case.
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COMMONWEALTH
V.

GABBERT
INSTRUCTION

The Court instructs the jury that any person who
has drunk enough alcoholic beverages to so affect his manner,
disposition, speech, muscular movement, general appearance
or behavior, as to be apparent to observation, is deemed to

be under the influence of alcohol.






COMMONWEALTH

V.
JOHN GABBERT

INSTRUCTION NO. 5

The Court instructs the jury that the law presumes the defendant
to be innocent until he is proved guilty as chafged in the warrant of the
Commonwealth, by evidence beyond all reasonable doubt, and to the
exclusion of every reasonable hypothesis consistant with his innocence.

This presumption of innocence goes with the defendant throughout the entire
case, and applies at every stage thereof, and if, after having heard all of

the evidence in the case, the jury have a reasonable doubt of the guilt of the
accused upon the whole case, or as to any fact essential to prove the charge
made against him in the warrant, it is their duty to give the defendant the
benefit of the doubt and find him not guilty. Mere suspicion or the probability
of the guilt of the defendant, however strong, is not sufficient to convict, nor
is it sufficient if the greater weight or preponderance of the evidence supports
the charge in the warrant, unless such evidence amounts to proof beyond every

reasonable doubt.

W| 76/ |
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COMMONWEALTH

JOHN GABBERT

INSTRUCTION NO, 471

The Court instructs the jury that in this case as in all crim inal
cases the burden is upon the Commonwealth to prove the accuseds' guilt
beyond a reasonable doubt and not on the accused to prove himself innocent.
If, therefore, upon a consideration of the whole case the testimony of
the witnesses and the circumstances shown in evidence there exists in
the minds of the jury a reasonable doubt as to the guilt of the accused, they

should find him not guilty.
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COMMONWEALTH
VO

GABBERT

e

INSTRUCTION

In considering whether or not the Commonwealth has met its
burden of proving the guilt of the accused beyond reasonable doubt, the
Court instructs the jury that you should not overlook the word "“reason-
able" nor its meaning. A reasonable doubt is a doubt which is founded
on reason, and is not to be confused with imaginable or possible doubt,
for the law does not say that a man must be proved guilty beyond every
imaginable, conceivable or possible doubt.

In passing upon the sufficiency of the proof of the charge,
the jury must limit its consideration to the evidence presented at the
trial of this case, including the natural and reasonable inferences to
be drawn therefrom. The jury cannot go beyond such evidence to create
doubt, nor can you go beyond such evidence to find inferences of guilt.

Furthermore, the jury should bear in mind that any doubt
arising from lack of evidence, from conflicting testimony or from ques-
tionable proof of any particular fact, should be a doubt of a material
fact essential to the proof of the guilt of the accused and not a mere
doubt concerning immaterial and nonessential circumstances.

If, after a reasonable and honest consideration of all of the
evidence, your minds are left in such a state of doubt as to prevent you
from reaching a convinced belief of the guilt of the accused, then the
Commonwealth has failed to meet its burden.

If, on the other hand, after an impartial and reasonable con-
sideration of all the evidence in the case, you have an aiding con-

viction of the truth of the charge, you are then satisfied beyond all

reasonable doubt,

WA
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COMMONWEALTH

v,
JOHN GABBERT

INSTRUCTION NO. é

The Court further instructs the jury that before they may find

the defendant guilty of this charge, they must believe beyond a reasonable
doubt that the accused was driving the motor vehicle while under the influence
of an intoxicant, and even though the jury may believe from the evidence that
the defendant had one or more drinks of an alcoholic beverage, this alone

is not sufficient evidence, nor is the fact that the defendant may have been
driving badly sufficient evidence in itself upon which to convict him; but the
fact, if it existed, that the defendant was under the influence of an intoxicant
like everyother material fact, must be proved beyond a reasonable doubt

and must have been clearly apparent from his general appearance, his

muscular movement, his manner of speech or in some similar way.
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COMMONWEALTH
V.

GABBERT
INSTRUCTION 7

The Court instructs the jury that the credibility of
witnesses is a question exclusively for the jury; and from the
appearance of the witnesses on the stand, their manner of
testifying, the reasonableness and consistency of their testi-
mony, their apparent candor and fairness, their apparent in-
telligence or lack of intelligence, the opportunity of the
witnesses to know whereof they speak, the relationship of the
witnesses to the parties, if any, the interest of the witness
in the result of the trial, if any appear, and from all other
surrounding circumstances appearing on the trial, the jury has
the right to determine which witnesses are more worthy of
credit and what is the relative weight of any such testimony

and to give credit accordingly.
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