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Docket No., ...... 2: ...... -/....:...#_£ __ _ 

COMMONWEALTH of VIRGINIA 

vs. 
) 
) Misdr. (appeal) 
) 

JOHN CLIFFORD GABBERT 
.., 

1, 
--------------~P· cl. 

Own ( ) Appointed ( ) 

1962 
February 26. Docketed. 

April 26. Jury impanelled, &c.,; evi­
dence heard, verdict of guilty re­
turned, and punishment fixed at fine 
of ;µib00.00 

11/12. 

CIRCUIT COURT OF ROCKINGHAM COUNTY, VA. 
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Witness Subpoena 

Commonw.ealth of Virginia: 
County of Rockingham, to-wit: 

To the Sheriff of said County, Greeting: 

the Commonwealth of Virginia to summon _________ _ 

to appear before T Count~~ of sitting at Harrisonburg, Virginia, m said County, on 

__ ____,/_..:J_-4..._day of /:~· , 19{ 2.., at the hour of .L O! ko. of that day 

to give evidence in behalf of_..:eLe::::'::.5.l..~,,.__..:..<-!/,__,__,'-.:,,__ ___________________________ _ 

tn the pending case of _0_.__..<~,;;.-=i--__,(_JJ~~~-------.,--------------------------

v.-2 ~ 
Ciivenunder my hand this cJJ_ 

Clerk 
Asst. Clerk 



The County Court 

___ Docket No..J 6cf,,l_j 
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~~ 
Io <f J__ P. <¢ 2-J U1>--... 

I I 



Witness Subpoena 

Commonw;ealth of Virginia: 
County of Rockingham, to-wit: 

To the Sheriff of said County, Greeting: 

to appear before The o nty Court of said County, sitting at Harrisonburg, Virginia, in said County, on 

___ /...., . ..,.J,_;-<L_· day of <]:"..i , 19~2-;-at the hour of __ ~.:2_~-~~"-~~~----of that day 

to give evidence m behalf of_~-~~-'-~------------------------------

uJ__ 
Clerk 

Asst. Clerk 



The County Court 

____ Docket N o._J ~ J)., ..!J 

~.~Lf 

( 
V. ( Witness Subpoena 
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Witness Subpoena 

Commonw.ealth of Virginia: 
County of Rockingham, to-wit: 

To the Sheriff of said County, Greeting: 

You are h onwealth of Virginia to summon _________ _ 

, 
to appear before The nty ~ur} of said County, sitting at Harrisonburg, Virginia, in said County, on 

__ _,/ ...... J_~_day of f ~ "Z4_19<!:.?..-;-at the hou, of ,)_ 'p, frL_ of that day 

to give evidence in behalf of_~_.=...,___,__:::.._r ______________________________ _ 

m the pending case of -~-=""'---':....:.....::::.._
1_---LL _________________________________ _ 



Witness Subpoena 

Commonw.ealth of Virginia: 
County of Rockingham, to-wit: 

To the Sheriff of said County, Greeting: 

You are hereby commanded, in the name of the Commonwealth of Virginia to summon ________ _ 

J. R. Berry, Elkton, Virginia, works at Brill Funeral Home 

to appear before The County Court of said County, sitting at Harrisonburg, Virginia, in said County, on 

---1-3 .... t~b~_day of February , 19__6_2_, at the hour of ___ __.2 ..... ·"""'0"""'0____.._P_..--=M=-'-. ____ of that day 

to give evidence in behalf of __ J_o_h_n_!B_a_b_b_e_r_t _________________________ _ 

m the pending case of _______ .... C.....,ou.J..Jmu.m.L.J...L.o~n..,,w"-'e.....,..a ... lt_....hu._ _____________________ _ 

V. 
John Gabbert 

')-lo( 
Given under my hand this, ___ __,1,__ __ day of 

~ 
Clerk 

Asst. Clerk 
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In the Name of the Commonwealth of Virginia: 
To the Sheriff of Rockingham County, Greeting: 

You are hereby commanded to summon 

..... Rayslohd ... o •.... B.e.:r.:ry., .... o/.o .... :S..:r..:LJ;L .... f.µri.~.:r.~:i. . .E.9:rn.~, .. ]l::L_l<:t.9:P., .... V:i.r.gi1:1J.~ ........................................ . 

to apt)ear before the Judge of the Ci:·cuit Court of Rot:kingham County, at the Court House thereof, at 9 :30 

o'clock, a. m., on the 26tAJ.ay of ........ Ap;r.:iJ.. . .... .. . . . . , 19 .~.~. to testify and the trnth to say in behalf of 

the Defendant in the prosecution of the Commonwealth against 

.................................... J. obn ... G.~.P P..~ r.t .... 

who stands charged with and indicted for a f<ll~ misdemeanor. 

In witness whereof I hereunto set my hand, as the Clerk of the Circuit Court of Rockingham County, Va., 

at the Court House thereof, this, the16.th. day of ........ AP.rJJ. , 19.9..?, and in the .1.8.6.th.year 

of the Commonwealth. 

William A. Julias,p.q. 



EV':CUTED/{-:~~--:~. 1 tN THE COUNTY OF 
r::oc1<1~~GHAM sv DELIVEWG A TRUE r 
COPY OF THE WITHtNd~ 

TO~.. • J .. Q .. fist ......... . 
IN PEW11,,, --
~-~~-a.r.✓• •• •• R. C. 

00)11 £/ICT. s. R. c. 



In the Name of the Commonwiealth of Virginia: 

To the Sheriff of Rockingham County, Greeting: 

You are hereby commanded to summon ............................................................................................................................ . 

Trooper J. R. Failes 

......... ~~t_t;y .. Armentrou t ... - ... Gifford .. Hall,. __ Madison .. College ............................................................ . 

.......... Joan .. Helder ... - ... Gifford .. Hall, .. Madison .. college·········································································· 

.......... ~.arol .. Bishop .. - ........ ~• ................. •.~················~·•···················~·~·················································································· 

to appear before the Judge of the Circuit Court of Rockingham County, at the Court House thereof, at 9:30 

o'clock, a. m., on the ..... 9-:t;:.b day of ...... :PIJJ ................. , 19 .. J?.i, to testify and the truth to say in behalf of the 

Commonwealth.bdoce.tlM.-..and-~, against .............................................................................................................. . 

............................................................................ J.9.lm ... ~iJ..ff.9.J:::4 ... fJ.~ijB~.~t .................................................................. . 

who stands charged with aoo-iM.tiideti..f@i:-a f4t~ll)' misdemeanor. 

And this you shall not omit under penalty. And have then and there this Writ. 

Witness, JAMES R. SIPE, Commonwealth's Attorney for Rockingham County and the City of Harrison-

burg, Virginia, at the Court House, the .. JJ~.J;lof ................ P.'fJ:1-....................... , 19 .. 9.f., and in the .. 1.~§.t.J::lyear 

of the Commonwealth. 
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ST ATE OF VtRGINIA-COUNTY OF -~~r-+----G'---'e__,_,l:rr'' ..... M ......... 6->=-.,HUJ'+e__,,__..,_N'/:...+-----~ to-wit: 

I. ___________________ a Judge of the County Court 
Justice of the Peace: 

in and for the County aforesaid, State of Virginia, do certify 

that C h'f!i5£. T-

($ ), to be made and levied of their respectiv}f~o~s and chattels, land5,_ and tenement~ to the use of t2:t /ma-wealth to 

be rend yet upon this condition: That the said-;J:of/Af c:1t. ,EF,,e D ~ 'BBERZ:-shall appear before the Court 

of oe.. J<,rt(,.../.l ~M County, on the 9~ day of 7tp,e, 4.J ~ . lQ' ~ 
at 9'.' l, c> JOM., at /./A l?R,1$ 0/'I/ fscJ,e (;.._. ,Virginia, and at any time or times to which the proceedings may be continued 
or further heard, and before any court thereafter having or holding any proceedings in connection with the charge in this warrant, to answer 
for the offense with which he is charged, and shall not depart thence without the leave of said court, the said obligation to remain in full force 
and effect until the charge is finally disposed of or until it is declared void by order of a competent court; all6 upon the ftu thu condition that 

r~d ------,,,--..------------ shall keep the iital J lie 9f good bebu jer fer I perje;;I gf ----------~ 
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Comp. Form 18 

ST ATE OF VIRGINIA I 
COUNTY OF ____________ _ 

To-Wit: No. _____ _ 

TO ANY SHERIFF OR POLICE OFFICER: 

Whereas, 

has this day made complaint and information on oath before me, 
(Name) 

of the said County, tha.._ _______________ _ 
(Title) 

________________________________________ in the said County 

did on th--- _____ ,day of _______________ , 19 __ : Unlawfully __________ _ 

These are, therefore, to command you, in the name of the Commonwealth, to apprehend and bring before the 

County Court of the said, County, the body (bodies) of the above accused, to answer the said complaint and to_ be 

furthP.r dealt with according to law. And you are also directed to summon: 

-color Address 

color Address 

color Address 

color Address 

color Address 

as witnesses. 

Given under my hand and seal, this _____ day of ________________ __, 

(Title of Issuing Officer) 

□ 

□ 

□ 

□ 

19_ 

(Seal) 



S. P. 82 REV. 7-21-58 DEPARTMENT OF STATE POLICE C 559850 

on __ .;:.../-=:.__-"/'---"q'-'-- __ (---Lj _____ at~;J~' _(J_PM, to answer for violating the motor vehicle laws of Virginia, to wit: 

Chauffeurs 
Reckless Driving 0 Speeding _____ MPH in a ____ MPH Zone 0 No Operators License 0 Illega.~-------□ 

Other I l.. D 
I hereby promise to appear at the time and place specified above Suntmons issued under Title 46.1--Section 178, Code of Vir­

ginia. Failure to comply with this summons constitutes a 
Defendent's separate offense. 
Signature------------------------------+---------------------------

Trooper 

C 559850 

Shield No. 

( 

DEFENDANT 

JURISDICTION, COUN , CITY OR TOWN 

OFFENSE DATE 

11-20-61 

PENALTY IMPOSED 

1 year 

PLEA 

GUILTY 

NOT GUILTY 

YES □ 

NAME OF ARRESTING OFFICER 

□ 
E] 

All traffic fines for State violations are paid into the Literary 
Fund for Educational purposes. 

J 

RACE SEX WEIGHT HEIGHT 

I 

" ' EYES HAIR 

£1 /" 

FT.' .,IN. 

MONIH BORN 

_ OPER. OR CHAµF. LICENSE NO. 
/ ., 

MAKE 

.,/ 

CODE 

YEAR BORN 

STATE 

TYPE 
~ 

t 

VEHICLE ICENSE NO. YEAR STATE 

I f,.,, 
OCCUPATION 

(' I 
NAME OF COURT 

County 

CONVICTED OF 

.)riving under 
of intoxicant 

the influeLCe 
DATE 

2-13-62 

LICENSE SUSPENDED? 

TITLE OF COURT OFFICIAL 

Jud..;e 

This abstract is filed by the Judge or Clerk of the Court having jurisdiction of this case as 
required by Section 46.1-413, of the Coda of Virginia, as amended. 





Comp. Form 18-A 

s TA TE OF VIRGI~--~-~_e_r_i_s_o_r_,_iJ_u_r_,,f!::,'-. ______ I 
COU'N~ OF _ -

To-Wit: No, ______ _ 

c::. t:,. 
TO ANY SHERIFF OR POLICE OFFICER: 

\iVhereas, J. . . :;_:;i, :'..les 

Jo i: G. le '...:e has this day made complaint and information on oath before me, --------------------
: ~ tJ (Name) 

J Svic~ f ~ e ence ______________________ of the said Cmm:t?y, tha1- ______________ _ 

These are, therefore, to command you. in the name of the Commonwealth, to apprehend and bring before the 
_,cC'' i ~Lh2.t1 . 

County Court of t~: rod County, the Lody (b:ro;!res) of the above accused, to answer the said complaint and to be 

further dealt with according to law. And you are also directed to summon: 

___________________ color ____ Address ----------------□ 

------------·------ color ____ Address ----------------□ 

__________________ color ____ Address -------------□ 

__________________ color ___ _ Address ----------------□ 

·---------------- color ____ Address ----------------□ 

as witnesses. 



~::_ t:r -,-,. "~,~ b O ., ,,:_~[, 

STATE OF VIRG,[NIA--<;_~ OP---------------------. to-wit;.. 0 t•· 
a Jmtse·o"Hhe:Cowi'if"Courf "' '1 

I, 1 .,.., 
Justice of the Peace in and for the C(?l1~: aforesaid, State of Virginia, do certify 

that 

__ .,_''--'---, have this day each acknowledged themselves indebted 

to the Commo 
~ ~t.-'T------ -

Dollars 

2r,o ( $ __ .c..,,_..,.___.c......_), to be made and levied of their respective goods and chattels, lands, and tenements to the use of the Commonwealth to 

be rendered, yet upon this condition: That the said Jo' Cl :._f _:'r·. ,... , cnt shall appear before the Ciiitiil Court 
County 

.., ' • • 7 - "-h "!-"' c e .. "" r l of _______ .:,."t_
0
::..-· _'....,l=-.::,· ,... ___ l_!c_

0 ·..cm...c.... _________ County, on the ---~-~-v __ day of --------~---·--------, 19 __ , 
.,. ... '"' ,~SC ,-·p ~ 

at ') F M., at '-' - Virginia, and at any time or times to wltkn the proceedings may be continued 
or further heard, and before any court thereafter having or holding any proceedings in connection with the charge_ in this warrant to answer 
for the offense with which he is charged, and shall not depart thence without the leave of •said court, the said obligarion to remain i~ full force 
and effect until the charge is finally disposed of or until it is declared void by order of a competent court; and upon further condition that 

• 

~.J.P.· 

1-o:j c;c "d f--j :=;-o 
(1) I-'· (1) (0 i= ~ 
a'< f--j < ::s I-'• 

(") ""1 ~ 0 f • 0 p.. t-' 
0 5· ::s o;:;,- "i ci· 
"' n Ill p.. (1) (1)~ &: Ii ~ p.. 

~ \ ~ ::s 0 ::S ill 
[ p.. f-1) I-'· f-1) ::s 

(1) C/l I-'· Q, 

----
t-' Ii 0 f-1) 

~ 
'-0 ::SOc+t-'l 

0 °' ;=j (1)':, ~ I-'· 
~ N~ (D ::s 

\ 
'i O'Q • ~t--jP,(D 
c+ t--j ::s CD Ill O 

' 
Ill § ~ c+ t-' c-1-

0 8- t--j O I-':=;' 
w H) p, • t--j ~) <'.l 

(1) Ii 

\ 
::0 p, c+ en (/) p.. 
0 ::s (D 

2. E{ I-'· t-' Ill f-1) 

n - en I-'· ::s (D ... 6' I-'· p.. 0 p..;:--
::s I-' (D p.. 

t1 Cl 'd \..,.) ::s 0 p 
(1) c+ en 0 ::s 
"i ::s (D C/l c+ 
f-1) c-1-

~ 
0 p, I-') C1 0 

0 0 a 0 ::s 
0 ('i· 'i t--j § (1) 

~ 
~ 0 
::s p.. 0 c+ p.. I 

4 I-~ ::s 

~ 
(1) 

0 

a. 
s- ~ n 

~-s- () s· 
,., 
if 
~ .... 

- r0 
c,, 
0 Cl-Cl- .. 

'< s- 0 n -

(") 

I 
,. 
0 V, ~ '-' (") s::: ?,-- 'b ~ ~ -- 0 3 

... n a· - ! 
... ~ ~ 9 ... 
~ 9 9 'Tl ;,;- ... 

""1 ~ 1l 
., 

s· 0 0 "" ll n g 
e. :::, :::, 

n ,ii 5· ~ 
.. 

~ ;;.i (IQ 0 
(") ::; Cl-

e. S; ;: § :::, 
~ Cl-

&: ., 
s 0 

., 
> ,., ... 
§ ~ n Cl-

8 1l 
~ 

r:: Cl- -< ~ ::, .:; Cl- ~- ... 
n a. (IQ ... e: s· .,, _F" n J" :::, 
e. ~ ., 
~ 

... 
a. ... 

8 

... 
if 

(") 
0 
V, 
--i 
V> 

.... ... .... 
~-

n 
0 c:: 

t 
:::: 
a. 

.... r ~ r:: 
0 
g 



COMMONWEALTH 

v. 

GABBERT 

CHARGE TO JURY 

If you find the accused guilty of operating a 

motor vehicle while under the influence of alcohol or ardent 

spirits, as charged in the warrant, you will say so and fix 

his punishment by a fine of not less than One Hundred Dollars 

($100.00) nor more than One Thousand Dollars ($1,000.00), or 

by confinement in jail for not less than one month nor more 

than six months, either or both. 

If you find him not guilty, you will say so and no 

more. 



C. 



COMMONWEALTH 

V. 

GABBERT 

INSTRUCTION I ---

The Court instructs the jury that the gist of the 

offense of which the accused stands charged is the operation 

of a motor vehicle while under the influence of alcohol, or 

any beverage containing alcoholo Therefore, the test to be 

applied in this case is not whether John Gabbert was 

completely drunk, or whether he was operating a motor vehicle 

while completely drunk, nor whether he had the ability to 

operate such vehicle with safety to himself and others, but 

whether or not he was under the influence of intoxicants and 

was driving said motor vehicle while in such condition and 

this question is one of fact which must be determined by the 

jury, from the evidence introduced in this case. 





COMMONWEALTH 

v. 

GABBERT 

INSTRUCTION V 

The Court instructs the jury that any person who 

has drunk enough alcoholic beverages to so affect his manner, 

disposition, speech, muscular movement, general appearance 

or behavior, as to be apparent to observation, is deemed to 

be under the influence of alcoholo 





COMMONWEALTH 

v. 

JOHN GABBERT 

INSTRUCTION NO. 5 
The Court instructs the jury that the law presumes the defendant 

to be innocent until he is proved guilty as charged in the warrant of the 

Commonwealth, by evidence beyond all reasonable doubt, and to the 

exclusion of every reasonable hypothesis consistant with his innocence. 

This presumption of innocence goes with the defendant throughout the entire 

case, and applies at every stage thereof, and if, after having heard all of 

the evidence in the case, the jury have a reasonable doubt of the guilt of the 

accused upon the whole case, or as to any fact essential to prove the charge 

made against him in the warrant, it is their duty to give the defendant the 

benefit of the doubt and find him not guilty. Mere suspicion or the probability 

of the guilt of the defendant, however strong, is not sufficient to convict, nor 

is it sufficient if the greater weight or preponderance of the evidence supports 

the charge in the warrant, unless such evidence amounts to proof beyond every 

reasonable doubt. 





COMMONWEALTH 

v. 

JOHN GABBERT 

INSTRUCTION NO. 4-
The Court instructs the jury that in this case as in all criminal 

cases the burden is upon the Commonwealth to prove the accuseds' guilt 

beyond a reasonable doubt and not on the accused to prove himself innocent. 

If, therefore, upon a consideration of the whole case the testimony of 

the witnesses and the circumstances shown in evidence there exists in 

the minds of the jury a reasonable doubt as to the guilt of the accused, they 

should find him not guilty. 

I 





COMMONWEALTH 

Vo 

GABBERT 

INSTRUCTION£ 

In considering whether or not the Commonwealth has met its 

burden of proving the guilt of the accused beyond reasonable doubt, the 

Court instructs the jury that you should not overlook the word "reason­

able" nor its meaning. A reasonable doubt is a doubt which is founded 

on reason, and is not to be confused with imaginable or possible doubt, 

for the law does not say that a man must be proved guilty beyond every 

imaginable, conceivable or possible doubto 

In passing upon the sufficiency of the proof of the charge, 

the jury must limit its consideration to the evidence presented at the 

trial of this case, including the natural and reasonable inferences to 

be drawn therefrom. The jury cannot go beyond such evidence to create 

doubt, nor can you go beyond such evidence to find inferences of guilt. 

Furthermore, the jury should bear in mind that any doubt 

arising from lack of evidence, from conflicting testimony or from ques­

tionable proof of any particular fact, should be a doubt of a material 

fact essential to the proof of the guilt of the accused and not a mere 

doubt concerning immaterial and nonessential circumstances. 

If, after a reasonable and honest consideration of all of the 

evidence, your minds are left in such a state of doubt as to prevent you 

from reaching a convinced belief of the guilt of the accused, then the 

Commonwealth has failed to meet its burden. 

If, on the other hand, after an impartial and reasonable con­

sideration of all the evidence in the case, you have an cbiding con­

viction of the truth of the charge, you are then satisfied beyond all 

reasona?.b#. 



C J 



COMMONWEALTH 

v. 

JOHN GABBERT 

INSTRUCTION NO. 

_..aael 

The Court further instructs the jury that before they may find 

the defendant guilty of this charge, they must believe beyond a reasonable 

doubt that the accused was driving the motor vehicle while under the influence 

of an intoxicant, and even though the jury may believe from the evidence that 

the defendant had one or more drinks of an alcoholic beverage, this alone 

is not sufficient evidence, nor is the fact that the defendant may have been 

driving badly sufficient evidence in itself upon which to convict him; but the 

fact, if it existed, that the defendant was under the influence of an intoxicant 

like every other material fact, must be proved beyond a reasonable doubt 

and must have been clearly apparent from his general appearance, his 

muscular movement, his manner of speech or in some similar way. 

nt, 
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COMMONWEALTH 

v. 

GABBERT 

INSTRUCTION 7 

The Court instructs the jury that the credibility of 

witnesses is a question exclusively for the jury; and from the 

appearance of the witnesses on the stand, their manner of 

testifying, the reasonableness and consistency of their testi­

mony, their apparent candor and fairness, their apparent in­

telligence or lack of intelligence, the opportunity of the 

witnesses to know whereof they speak, the relationship of the 

witnesses to the parties, if any, the interest of the witness 

in the result of the trial, if any appear, and from all other 

surrounding circumstances appearing on the trial, the jury has 

the right to determine which witnesses are more worthy of 

credit and what is the relative weight of any such testimony 

and to give credit accordingly. 
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