
JJ)S 

• 

C Oivil1iI mn i BAL TH 
JI 

Upon an Ind1otment 
for a M1edemel'anor • 

' 

::t 4- , 



l 
! 
I 
~ 
j 

l ~ 

/ 

. / 

I 
Y. 

.,, 

✓ 



S'1 . '.i:~ OF V 1::t GI H A, 

,QU N'.;:Y OF ~OCKIHGH H, to - vi t : 

In the Sircui t Co urt of s3id Co unty : 

~he :,rand jurors in nn d for the body of SB id 

county of Jou ~di:ig h m [• 11Cl n ov. at :,endinf said court at i ts 

October t erm, 19 2 1 , uron their oat h s , do present that 

'::homas Sager wi thin one year next yrio r to t h e f indin~ of 
. I 

this indictr11 ent , i n the sa id. co unty of R. oclrinp: hnm, did 
[. . 

unl wfully manufqcture , sell , o - e , keo - , sto re a nd e x ose 

for s a le , ;ive 8 iVAY , trm1sport , dispens e , s olicit , advertise 
. 

An d rec e ive orc'ters f or ard e nt s p i ri t" , aga inst the r eace 

and di gnity o::: he C ornrnon ·;e 1th of V ir g i ni8 . 

'::h i s i n<lictP-1.ent is -ound on t he tes timon~T o~ 

''l . L . Di l l a r d , • vr . Sh i ffl ett , B . C. 1'1 11l r , a nd r;Fin 

133u g h , ·1 i t n ess c s swor n i n court n d sent before the g r nd 

jury to , i ve ev i rlenc e . 
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I N THE CIRCUIT COURT OF _ROCKINGI{M.1 com TY I VIRGI TIA. 

COMMONWEALTH 

Vs). 

THOMAS SAGER. 

BE IT RE!'.J.f{MJ3ERED TH.AT on t he trial of t h is case the Common

weal th, to mainta i n the indictment tetarned by the grand jury, 

introduced the following witne s ses, all of whom were f irst duly 

s worn and who t estified: 

V{ . L. DILLARD, exami ned in ch ief by Mr. Earman for the Com-

;nonwealth: 

Q, Mr. Dillard, you are the sheriff of Roc ki ngham County? 

A Yes, sir. 

Q, Mr. Dill ard, just st a te to the jury, there, what you 

kn ow ab out t h is c ase of yo ur o·wn knowl edge? 

A Gentlemen, on October 11th , 1921, I had information as 

to a car t hat was comi ng in the dir~ction of Harrisonburg con

taining some suit cases, and t hat it was a West Virginia car 

with two men i n it under the influence of whiskey. I swore out 

a warrant for the West Virginia car and proceeded on rrry way 

towards Broadway. I found t h is car on the road lead ing from the 

Va lley turnpike through :Mayl and , and ac ross to the :Broadway road, 

near the Sigler orchard on top of the hill, and when I pulled up 

to it I found three men in the car; one was Mr. Byron Baugh, who 
between 

livea:xmua Broadway and Timbe rville; c. B. Fulk, vn10 lives at 
A 

Bennett 's Run near the West Virgini a line, and t h i s young man 

who gave his name as Tom Sager. They were all in the c ar at the 

time. The t wo men, c. :B. :F\llk and Byron Baugh, were on the 

' back-seat playing c a r ds. They had a deck of cards and money up, 
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and Mr. Sager was on the front seat, leaning over, with some 

cards in his hand. He claimed that he wasn't playing. The otheir 

men were playing. It might be that Mr. Sager was not playing, 

and I gave him the benefit of it. It mi ght have been t hat he 

was just holding the cards. ~ asked them to get out of the car and 

stated to them that I had a warrant for them -- for the car. They 

all three got out, and I told Mr . Shiflett to look through rr. 

Sager, and Mr. Sager had containe.<nder his coa.t, or he had on 

a sweater at the time, and he had contained under that sweater 

right here (indicating) that quart can (jar) with that whiskey 

in it . Mr. !\llk was considerably drunk and Mr . Baugh was consid-

erably under the influence of whiskey. Mr . Sager did not show 

to me to be under the influence of whiskey, although I foun<i the 

liquor on him and he s a id it was his at the t i me and the car was 

his. So I brought the three gentlemen here to Harrisonburg: and 

Mr. Baugh and Mr . Fulk were tried before the magistrate and v,e re 

fined five dollars i n each case for gambling, and were turned 

loose . I will show you gentl emen tha.t I got the cards and I 

also got the money, or I got that much money, (producing deck of 

cards of some money) and that money I picked up off the seat, and 

shows that they were really in the car. 

MR. EARMA ,r: I do not think that has anyt h i ng to •o with this question. 

WITNESS : I just wanted to show that that wa.s t here . 
Mr . Sager had some of the card s in his 
hands , but whether he was playing or 
whether he wasn ' t, I do not know. 

MR . HA111 iR: I submit that that i s not evidence 
in this case, whethe r he was or was not 
p)aying cards . 

THE COURT: The witne ss says he does not know 
whether Sager was playing or not. 

~ Mr. Dillard, about how much liquor is in this quart jar 

which you found on the person of Mr. Sager? 

A There is ab out, I judge"~ That is a quart can and it is 
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about three quarters full --

MR . F .. Al[MER : (Interrupting) It is three parts gone, 

you me an, do you not? 

WITl\i'ESo : That is what I mean. 

Q. It is one- fourth ful 1? 

A One-fourth full; that is what I mean. I had it analyzed, 

and this is the analysis that was made . I got the liquor on the 

11th and I had it analyzed on the 12th. 

~ W'~at per cent of alcohol did the analysis show? 

A Fifty-four and thirty-eighth hundredths per cent alcohol. 

It is grain alcohol. 

Q. Then , i n t he quart jar which you f ound on the person of 

Mr. Sa ger that day there was something between a pint or a half 

pint of moonshine liquor, containing 54.38 per cent of alcohol? 

A Yes, sir. 

Q. And u t he point a t which you found Sager in t he automobile 

is in Plains Magisterial District, Rockingham County, Virginia? 

A Ye s , sir; it is. 

Q. And he admitted that the liquor was hie? 

A Yes, sir. 

~ And the automobile was his? 

A Yes, sir. 

CROSS-EXM n AT I Olf BY :MR . H.A11 mn: 

X Mr. Earman has asked you about tha t being moonshine liquor; 

all you have to judge from that it is moonshine liquor is the 

f ac t t hat it is wh ite? Is not that t he fact? 

A It b ears all that t h is clas s of liquor . bare that I have 

taken in custody. 

X You know, as a matt er of f act, that there is no difference 

in liquor as it runs from the still whether it is legally made 

or illegally made? It has the same color at that time; you know· 
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that? 

A I woulc. not say that it is all the same color. I have 

seen liquor t hat is not the same color as t hat • 

X • Not when it wa s newly made have you? 

A Yes ., when it is run off -- when it is newly run off. I 

have some in my possession, no\v, that I got \":hen it was running 

off that is not like that liquor (inrlicating). 

X Do y ou or do you not know that the d istilling process 

with liquor i s nothi ng i n the world but the condensed steam v1hich 

arises from boiling the b ee r or fluid and which runs out clear as 

water, aft er it has come from the distille ry? 

A Depend s on wha t brand t hey are making; s ome make one 

brand and some another of goods. 

X I do not want to put you in a bad position, Mr. Dillard. 

I know you are wrong. I will ask you, have you ever b een to a 

grain distill e ry? 

A Not to a gr _in dis t ill ry. 

X Have you ever see n rye liquor run off? 

A No, sir. 

X Have you ever seen corn run off at a distill ery? 

A No, sir. 

X You ha.ve seen apple brandy run off ? 

A Ye s , s ir; I have s ee n apple brandy made . 

X That comes out clear? 

A Yes, sir. And I am telling you about t h is ma·ah tha t • 

they make up that looks like hog slop. 

X Did you ever s ee any r.distillery, gov ernment or otherwi se. 

where they were making rye or corn liquor that was not produc ed 

from a mash just suc h as you mention? 

A I don't know. I neve r s aw a g ov ernment still i n operation~ 

X You never saw one? 
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A No, sir. 

X As a matter of f act, it doe s run white just like t hat. 

Th is b oy {Sag e r) you say, wa s s obe r? 

A Yes, sir. I do know t his, tha t t he s e little di s tiller

ies and you kno w it yourself -- if you catch them, that the 

stuff is not always white like that. They ruri t he stuff t h rough 

the s till the sec ond time, or they . are supposed to do it. 

X It is all whi t e, but t h ey run it through t he second time 

to ge t strength, d on' t they? 

A I d o not know. I do not know t he proce ss of running 

liquor. · I kno·w tha t wh en I have g ot them the liquor i s not clear 

and wh ite l i ke that. 

X Is not that due in a large measure to t he ves sels t hey 

use, that some of t hem are not cl eanly? 

A I do not know. 

Witne s s tol d to stand a s i de. 

D. W. SHI FLET'l', exam i ned i n chief for the Commonweal th by Mr. 

Earman, testified: 

~ Mr. Shiflet t, what is your given name? 

A Danie l W. Shiflett. 

Q, You a re a speci a l offic er, are you, for thi s coun t y ? 

A Ye s , s ir; of the town . 

~ Of the city of Harrisonburg? 

A Yes, sir. 

Q, You were with Mr. Dillard when he arrested Th omas Sager 

on Oct ob er 11, 1921, down here near t he Sigler orchard, e re you 

not, al ong t he road there? 

A Yes, s ir. 

Q. Who searched Mr. Sager? 

A I did. 
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Q. What did you find on him? 

A I found a quart can underneath his sweater, on his right 

side, i n here (indi cat ing). 

Q. What sized can was it? 

A Q.uart. 

Q. How much liquor was in the can? 

A Looked like between a pint and a half-pint; it wasn't a 

pint and it was over a half-pint, I think. 

Q. Did he have hie sham or coat buttoned up? 

A Yes, sir; I thinl( it was buttoned up. I know I searched 

-his pockets and began to think I wa.sn •t going to find anything. 

I searched in the re (indicating ) and he kind of had his arm in 

that way, and this can was right up in there. I r P. ached under

neath his sweater and pulled it out. 

Q. Did he have this container or fruit jar with the liquor 

i n it in his pocke t? 

A No, it wa s right underneath h is sweater. It was not in 

his pocket at all; it was unde rneath his sweater. I do not know 

whether he had his hand in his pocket or whether it was down this 

way -- his sweater was tolerably tight -- and I do not know what 

kept the can up there, whether the tightness of the sweater or 

whether he held it the re by his arm. 

~ You do not know h ow he held it on his p erson? 

A :No , sir. 

Q. He had the liquor in a can underneath his sweater? 

A Yes, sir11 

Q. Did you say he had a coat on or not? 

A No, sir; he had no coat on. 

~ Did he say whose liquor it was? 

A. I don't know as he s a id whose liquor it was. They asked 

him about the car and I understood h i m to say it was his car • . I 
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not kn o ;,·; as he said whose liquor it vra.s. 

Q. Did he say how l ong he had bP.en carrying 

sweater , or anything like that? 

A No, sir ; he did not state at all . 

Q, Did he S R-Y whe r e he ~as g oing? 

A I thi nk he s id d h e WRS g o i n,; t o oa or • 

Q, Did he say wher e he :had come from? 

A West Virg i .1ia , I t hink . 

this can under 

Q, Did he s ay h oi,7 he happened to come i n po ss ess ion of t h is 

liquor? 

A No; I did not understEnd h im to say t hat. 

~ Did you s ee i n hi s automob ile the re a su i t case? 

A I saw two. 

Q. Or a hand-bag? 

A I searched t wo suit-cases . 

Q, Where we re t he suit case s? 

A On e vms behind, I t h i nk , on t he h i nd seat, and one was 

in front. The sheriff stood there wi th the prisoners and told 

me to search thi s car and I sear ched t he se t wo suit ·cases an~ did 

not find anythi ng but clothe s. 

Q. One suit ca9c was i n the fron t p a r t of the cRr, and the 

othe r vras i n the r ear of t he· car b etween the two se a ts? 

A Ye s , sir. 

MR . HAl~ = R: I don't wish to cro s s - examine . 

Witness told to stand asi ne . 

BYROlT BAUGH 1 
anoth er witnes s examined by Mr. Earman for t he 

Commonweal th , t est i f i ed : 

Q, You vrer e one of the occupants of the car when the sheriff 

and 1,:r. Shiflett made t h e a rrest of r. Sage r and yours elf' and 

Mr . Fulk, were you not? 

A Yes, sir • 

• 
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X Whioh suit case belonged to you? 

The t an one. 

X Where did you have it? 

A In the hind- seat of the car . 

X And there was not room in the suit-case for this jar? 

A No , sir . 

X You say the ca r belonged to you? 

A Yes, sir. 

X What is your age, Mr. Sager? 

A I will be 22 the 6th of February . 

X I believe the other t wo occupants of the car, Fulk and 

Baugh, were under the influence of liquor to a cert ain extent? 

A Yes, sir; I guess they were . 

X Sir ? 

A I guess t hey were; they acted. like it . 

X You were sober? 

Yes, s ir . 

X Do y ou know where t h ey got their li quor? 

A No, sir; I do not . 

X You spent the night , I believe, at Mr . Fulk's home? 

A Yes, s ir. 
Mr . Fulk ' s 

X What time did you leave/I home that morning? 

A bout 8 o'clock in th e morning. 

X About 8 O'cloak? 

A Eight or 9 o'clock, something like that . 

X C. B. Fulk was sober when he left home that morning , was 

he not? 

A I thought he was. He mi ght have taken s ome, I don ' t know. 

I don't know of his drinking anyt hing before he left his home. 
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x You do n ot know wh ere he sot his liquor aft er he left 

his home? 

A No; we s topped at seve r al pl aces, but I don't know whether 

he got liquor or not. I don't know where he got it. He di d not 

get it of me, I am sure. 

X Where did y ou stop? 

A stopp ed at Cootes 1 for one place. 

X Cootes 1 Store ? 

Yes, sir. And a~ Fulk 1 s Run. 

G. X You stopped at Fulk' s Run, t oo ? 

A Yes, s ir. I was getting gas; and at Broadway I got some 

cylinder oil. I do not know whe re he went. I wasn 't watching 

him, then. 

X Do you know where Mr. ·Baugh got his liquor? 

A No, sir. He was a.bout the same way when I s aw him as he 

was when he was up here. 

MR. HAMMER: Wha t was that"? 

WITNESS : I did not see any change in him. I don' t 
drink . it myself. 

X Did Baugh or Fulk know t hat you had this liquor under y our 

sw.eater? 

A I don't suppose they did. They both said they did not. I 

don't think t hey did. 

X What d i d y ou do with the liquor that ni ght when you went 

to Mr. Fulk ' s? You took your sweater off when you went to bed, 

didn't you? 

A Yes, s ir. 

X What did y ou do with your liquor t hen? 

A I had it hid until the next morning. 

X You hid it until the next morning? 

A Yes, sir. 
Witness dismis s ed. 
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B. F. MOYERS, sworn, examined in chief by Mr. Hammer for the 

accused, testified: 

Q Doctor Moyers , you a re a pr acticing phys ician, I beli ev e , 

and practice at Matthias, \ est Virginia? 

A· Yes, sir. 

Q How long have you known this young man, Thomas Sager? 

A I have known Sager f r om childhood. 

You have known him since be was a little child? 

A Yes, sir. 

Q Do you know the general reputation t hat he bears in that 

community among the people t here for truth? 

A Well, this bas been a surpri s e to the people over there, 

quite a surprise, because t he people thought better of him than 

that. He has had a good reputation back there ever since I have 

known him. 

Q You me an , reputa tion for truth, to o? 

A Yes, sir. 

Q From your ans~ er what am I to understand as to the surp rise 

of the people -- that be · had. a good reputation or a bad reputation 

as a law-abiding citizen? 

A He had the reputation of a good citizen. It was a surprise 

that he would be into a thing like this. 

CROSS-EXAMINATION BY MR . E RMAN : 

X Where do you live, Doctor? 

A Matthias. 

X Does Mr. Sager live in the same town? 

A I do not know just where he mak es hi s home. His f ather · 

is not living and he stays with his mother pa rt of the time; 

and then he sta id with his uncle pa rt of the time this summer. 

X How f a r d o they live fro m where y ou live ? 
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A Just across the road, perhaps, 50 or 100 yards from my 

house . 

X You say his general reputation for truth is good? 

A Hie general reputation in every way, as far a s I know, is 

good. 
Vi itness dismissed. 

J. c. HEPNER, sworn, examined by Mr. Hammer for the accused, 

testified: 

Q Where do you live, Mr . Hepner? 

A Matthias, West Virginia. 

Q What business are you engaged in there? 

A I am post-master, and in the meroantile business. 

Q How long have you been engaged in that busineseY 
. . 

A About twelve years, I guess. 

Q Do you know Thomas Sager? 

A Yes, sir; I know Mr. Thomas Sager. 

How long have y ou known him? 

A Ever since he could walk. 

Q Do you know his genera l reputation in the community in 

which he lives as a truthful man? 

A His reputation is good as far as I know. I never heard 

anything at all to the contrary. 

Q Do you know the reputation he bears in that community as 

a law-abiding oitizen? 

A He has never been arrested before as I know of, and I 

have known him ever since he was a boy. 

As I understand, his reputation both for truth and as a 

law-abiding citizen is good among the people with wh om he lived? 

A Yes, sir. 

Witness dismissed. 
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E. L. STRAWDERMAN, sworn, examined by Mr. Hammer for the 

$ocused , testified: 

Where do you live, Mr. Staawderma.n ? 

A At Matthias, West Virginia. 

Q What is your business? 

A Bl acksmithing . 

. How long have y ou betiln living in Matthias and conducting 

the bla cksmith business there ? 

A I oan 't jus t exactly tell you, but for t he l ast 12 or 15 

years. 

Q Do y ou know Thomas Sager, the defendant here? 

A Yes, s i r ; I have known hi m ever sinc e he was a baby. 

Q Do you know the general reputation he bears in that oom

munit7 as a truthful boy? 

A Ye s , s ir; good. 

Do you know the general r e,Putation he bears in t hat c ommu

ni ty as a l aw-abiding oitizen? 

A Yes, sir; it i s g ood. I have never known him to misbehave, 

even, anywhere. This is the first I ever heard anything a gainst 

him at all. 

Witness dismissed. 

T. W. MATTHIAS, sworn, exami ned by Mr. Hammer for the accused, 

testified: 

Q Wh ere do y ou live, Mr. Matlhias? 

4 Near Matthias, w. Va . 

Q What is your business ? 

A Farming. 

Q Do you know Thomas Sager, the defendant here ? 

A Yes, sir • 

. Q How long have y ou known him'? 
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A Ever since he was a small child. 

Q Do you know the reputation he bears among the people of 

that community for truth'? 

A Yes, sir; a very good reputation, as far a s I know. I 

have never heard anything to the contrary. 

How about his reputation as a law-abiding citizen'? 

A Very good as far as I know. I never knew him to misbehave 

anywhere. 

Witness dismissed. 

And t h ereupon the accused, by counsel, rested; and this 

being all of the testimony introduced , or offered t o be intro

duced on behalf of either the Commonwealth or on behalf of 

the accused, the accused, by counsel, requested the Court to 

instruct the jury as follows: 

1. 

The Court instructs the jury that the accused is presume d to 

be innocent until his guilt is established by t e evidence, and 

that he rests secure in this presumption of innooence until proof 

is adduced which establishes his guilt beyond reasonable doubt. 

The Court instructs the jury that if they believe from the 

evidence that the accused had in his pocket less than one pint 

of liquor which he was transporting upon his person from Matthias, 

test Virginia, to Roanoke, Virginia, for his own use, and if they 

believe from the evidence that this was an inadvertent violation 

of the law on his part, then the jury a~e instructed that they 

may find him guilty of a misdemeanor and fix his punishment by 

fine, provided said fine shall not· be less than $ • ----





19 

3. 

The Court i nst ructs the jury that if t hey believe from the 

evidence that the accused Thomas Sager had in his overcoat po~ket 

less than one quart of ardent s pirits which he was transporting 

from Matthias, Vest Virginia, where he formerly lived, to Roanoke, 

Virginia, where he was going to work, on the 11th day of October, 

1921, yet if they further believe from t he evidence that the 

accused was not transporting liquor fo r s ale, then the jury 

must find the accused not guilty. 

4. 

The Court instructs the jury that if t hey believe from t he 

evidence in this case beyond a reasonable doubt that Thomas 

sager had in his overcoat pooket less than one quart of ardent 

spirits when he was arrested near Broadway, Va., in Rockingham 

County, yet if t hey further believe from the evidence that he 

was earrying these a r dent s pirits for his own personal use and 

not a s a means of evading the meaning and intent of the Prohi

bition. ct of this State, a nd not to be used contrary to the 

Prohibition Act of this State, then t hey must find the accused 

not guilty. 

5. 

The Court instructs the jury that if they believe fro m the 

evidence tha t Thomas Sager when he sta rted fro m bis residence 

near Matthias, West Virginia, had less than one quart of liquor 

in bis suit case, and, that, thereafter, while en route from 

Matthias, West Virginia , to Roanoke, V&., he stopped a t the 

home of s. D. Holloman where he got a pair of shoes which he 

placed in his suit case, taking said liquor therefr om and 

placing the same in his pocket, that the ca rrying of s aid liquor 
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on his person under those circumstances was within the f air 

intendment of the law carrying the same in his personal baggage, 

and they must acquit him. 

·~~ 
But the Court refused to grant said instructions requested 

{6;;" A 

by Counsel for the accused; to which action of the Court the 

accus ed, by counsel, excepted. 

Thereup on, the Court, on re ques t of the Commonwealth by 

Counsel, gave the Jury t he following instructi on, orally: 

INSTRUCTION 

Gentl emen of t he Jur y , the law forb ids t he t r ansp ortation 

of ardent s pirits for any distance or for any period of time, 

exoept that it allows one to transport ardent spirits in his 

baggage p rovided it is not to be used for an illegal purpose. 

He oaanot car r y it about his person a t any time for any pur

p ose. If he carries it, transp orts it, from one place to 

another, a bout his pe r son, he is guilty of a violation of the 

law. 

To the granting and giving of said instruction by t he 

Court t o the jury the accused, by counsel, excepted. 

Thereupon the case was submitted to the jury without a rgu

ment, and the jury, after having re t ired to their ju r y- ro om to 

consider of thei r verdict, retur ned i nto Court, and rendered 

the following verdict: 

"We, the jury, find the defend ant, Thomas s ager, guilty 

as charged in t he indictment and fix his punishment at confine

ment in jail for one month ~nd a fine of $50. 00. c. B. Lawson, 

Foreman." 

Thereupon, the accused, by c ounsel, moved the Court to set 

I 
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aside the said verdiot and grant him a new trial, on the ground 

that said verdict was oon rary to the law and the evidence; but 

the Court refused to grant said motion, and proceeded to ent er 

judgment in aooordanoe with said verdict. 

To which action of the Court in refusing to instruct the 

jury ss requested by the accused, by counsel, and in instructing 

the jury in accordance with the request of the Commonwealth,by 

counsel, and in refusing to set aside the said verdict ·of the 

jury, as contrary to the law and the evidence, and in entering 

judgment in accordance therewith, the accused, by counsel, ex

oepted, and prays that this his Bill of Exception No. 1, may 

be signed, sealed and enrolled and made a part of the recor~ 
. ti: 

of this Court, which is accordingly done this /f ~ da1 of 
. ~ ,. ~~ '-C, 

~ ,· , 1921, 4~;i°wn tieYt9 4;.M ilhe 
~ ~ a.-. .:,J/~=~~~~ ~-
~f the P&aaoring of said j~agmon=t;... 

____ ✓, ___ , ___ , _~ -------~--JUDGE. 
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~ You and Mr . Fulk were on the r ~ar seat of t h e car? 

A Yes, sir. 

Q, And whe re vvas Mr. Sag e r? 

A He was on the front seat. 

Q, Did you see Mr. Sage r when the liquor was found on his 

person? 

A Yes , s ir; I saw him at t he time he was taken out of the 

car ancl examined. 

Q, How was that? 

A I saw the jar when it was taken out from unde rneath hie 

sham. 

Q. How much liquor d i d he have nder his sham, a.nd what w4s 

it in'? 

A In a quart jar. I junge b etween a pine or a half pint, 

· something like that , as near as I can r ecollect. 

Q, Do you know who ha.c'l. that? 

A Indeed, I do not. 

Q, Do you know how long he had it unde r his sham? 

A No , sir; I do not. 

Q, Where d id you meet up with him? 

A I r,ras i n Broadway rthe n I met up with him. 

Q, What tir1e of day di h come there , Byron? 

A Indeed , I don't know, exactly, what t i me it was. I wanted 

to come to Harrisonburg, and it was just a few minutes before or 

after 9 o'clock, somewhere along there. 

Q, In the morning? 

A Ye "' , sir. I heard Mr. Fulk say that Mr . Sager vms comir1g 

to Harrisonburg and I could go along. 

~ Did you know he had the liquor? 

A No, sir. 
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This being all of the evidence introduced, or offered to be 

introduced by the Comm onwealth, to supp ort the char ge al leged in 

the indictment 1 the Commonwealth, by Counse l, r es ted; and, there 

upon , the accused, offered the following evidence in his d,efense: 

THOM.AS SAG~R, the accused, b e i ng first dul y sworn, examin d 

in chief by Mr. Hammer, t est ified: 

Q. Where do y ou live, • Mr. Sag1?. r? 

A Matthias, Wes t Virginia . 

~ In what county is t hat? 

A Hardy county . 

Q, I believe your f ather is dead but your mothe r is living? 

A Yes, sir. 

Q, You are cha rged here 'Ii t h transporting liquor from Mat thias, 

W .. Va ., into t'1is county, on the 11th of October , J.9 21; where 
going 

were youAon that day? 

A l was g oing to Ro anoke, Va . 

Q, For what purpose? 

A To work. 

Q, When y ou started from Matthias, V/est Virginia, from your 

home, I mean , what di d. you have? You we r e transporting your 

property and. this liquor, i f you han it. Where d id you get the 

liquor? Where d i d you bring it from? 

A From my home . 

Q. You brought it from your home, at Mat t h ias, West Va.? 

A Yes, air. 

Q, When you started from home where was the liquor? I mean, 

where d i d you h ave it? 

A I put it in my suit case. 

~ You put it in your sui t case? 

A Yes, si r . 

Q. Did you a f t erwarc s take it out of your suit case? 

A Yes, sir. 



\ ' 
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Q .Why did y OU do that ? 

A I stopped at my sister's, about two and a half miles this 

side of Matthias and g ot a pair .of shoes a na. a pair of rubbers 

and put them in my suit-case. and. after I did th at , I di d not 

have enough room to oarry it in my suit-case. 

Q Which of the t wo suit c ases was yours? 

A The yellow or tan one. 

Q Whose was the other suit-case? 

A Bruoe Fu.lk's. 

Q And when you found you did not have room in your suit-case 

you took the liquor out of your suit-case and put it in your 

pocket? 

A Yes, sir. 

Q Had you been drinking out of it in any way at all? 

A No, sir. 

Q · hy did you t ake it out of the suit case ? 

A I did not have room to put my shoes. There wasn' t room in 

the suit case for the t wo. 

Q Did you have that liquor for sale, or were you transporting 

it for sale in any way. Mr. Sager? 

A No, sir; I was taking it along for my own use. 

Q You were taking 1 t along for your own useY 

A Yes, s ir. 

CROSS-EXAMINATION BY MR. EARMAN: 

X When did you leave home, Mr. Sager? 

A October 11th. 

,I October 11th? 

A Yes, sir. 

X What time was it wh en the officers got down there were you 

were? 
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A I don't hardly know. It was bet~een 11 and 12 o'clock 

when I got up here as ne ar a s I oan tell. 

X Where is Mr. Bruce Fulk? 

A I do not know. I have not seen him since he was in Harris

onburg. 

X Did you not sp end the night with c. B. Fulk on your way 

over here'? 

A Yes, s ir. I left home on the 10th, I guess it was, and 

oame out to Mr. Fulk' s t hat evening, and left Mr. Fulk's home t he 

next morning. 

X Then you did not le ave home the same day you were arrested? 

A No, sir. 

X You left home the day before that? 

A Yes, s ir. 

X And you spent the ni ght with Bruce Fulk? 

A Yes, sir; at his father's. 

X You s ay you nev er drank any liquor on your way over here? 

A Yes, sir. 

X This is al l you had , t hen , when you left home? (indicating 

liquor). 

A Yes, s ir. 

X You had just that much? 

A Yes, s ir. 

X Now, you say, when you re ached Fulk's you got a pair of 

shoes 

A (Interrupting) Not at Fulk's, but a t my sister's, two 

miles and a half this s i de of home. 

X That was befor e you got to Fu.lk's? 

A Yes, sir. 

X Your sister lives between Fulk'e and your h ome? 





A Yes, sir. 

X In West Virginia? 

A Yes, s ir. 
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X And you got, at your sister's, a pair of shoes and a pair 

of rubbers and put them in your suit-case? 

A Yes, sir. 

X Couldn't you carry your shoes and y our rubbers easier by 

r ap 'ing t hem up and putting them i n t he car someplace, or even 

put them on y our person, than you could your whiskey? 

A If you have something in a oar, oftentimes somebody picks 

it up and carries it away. 

X So, you l ooked aft er y our sh oes; y ou were more i nterest ed 

in your shoes than in the liquor? 

A I wanted to t ake care of both of them, of course. 

X Did you car r y t his liquor al l the time under your sweater 

from the time your sh oes were placed in your suit-case? 

you. 

A Yes, sir. 

X About a mile and a half t his side of your h ome? 

A Two and a half miles. 

X How far is it from Matlhiaa to where you were arrested? 

A I guess , about twenty-seven miles, as near as I can tell 

X So you had the gl ass jar, t hen, unde r y our sweater, c ar r ying 

it under y our sweater, for a distance of about 24 1/2 miles? 

A Twenty-seven miles; 25 miles from my home to Broadway, 

and we were about two or t wo and a half miles from Broadway hen 

we were a r r ested. 

X You say y our s uit-c ase was full and you couldn ' t get t he 

liquor in it? 

A Yes, sir; it was full. 





I NSTRUCTION No._. 

The Court i nstructs the j ury t hat the accu sed is presumed to be 
innocent until his guil t is established by the evidence, and t hat he 
rests aequre in that presumption of innocence until proof is adduced w 
which establishes his gu i lt beyond rea sonabl e doubt. 

INSTRUCTION No. . -
The Court i nstructs the jury tha.t i f they believ e from the 

evidence that the accused hao. i r:n his pocket less than one pint 
of liquor which he was transporting upon h i s person from Matthias, 
West Vi r ginia, to Roanoke , Virg i nia, for h is own use, and if they 
beli eve from t he evide nce t hat t h is was an i nadv e rtent v i olat ion1of 
the law upon his part1, then the jury a r e i nstructed that they may 
find him guilty of a misdemeanor ann fix his punishment by fine, pro-
vide d said fine shall not be less than$ • ----





nTSTRUCTION No._ 

The Court instructs the jury that if they believe from the evidence 

that the accused Thoma s Sager had in his overcoat'-pocket les s than 

one quart of a.rdent spirits which he was transporting from Matthias, 

West Vi rginia, where he formerly lives, to Roanolce, Virginia, whea 

he was going to work, on the 11th day of October, 1921, yet if 

they further believe from t he evidence that ther accused was not 

transporting liquor for s ale, then the jury must fin d the accused 

not guil t y. 

INSBUCTION No. __ _ 

The Court instruct s the jury that if they believe from the 

evidence in this case beyond a reasonable doubt that Thomas Sager 

had in his overcoat pocket less than one quartt of ardent spirits 

when he was arrested near Broadway, Va. 1 in Rockingham County, yet 

if they further believe from the evidence that he was carrying 

these ardent spirits for his own personal use and not as a means 
of evading 
•O•w~bg:; the meaning and intent' of t he Prohibition Act of this 

1' 

tbt:k•~xKJll'MU'iXand not to be used contrary to the r-Pi-ohibi tion Act 

of this State, then they must find the accus ed not auilty. 





INSTRUCTION No __ _ 

The Cour t instructs the jury that if t hey believe from the 

evidence that Thomas Sage; when he started from his r esidence ""· 

ne ar MattJm.ia.s, West Virginia, had less than one quart of liquor 

in his suit easer; and, that, thereafter, while en route from 

Matthias, w. Va. ~ to Roanoke, Va., he stopped at the home of 

s. D. Holloman where he got a pair of shoes which he placed in 

his suit case, taking said liquor therefrom and placing the same 

in his pocket 1 that the carrying of s a i d liquor on his person:. 

under those circumstances was within the fair intendment of the 

law carr,lng the same in his personal ~aggage, and that t hey must 

acquit him. 
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VIRGINIA: 

~ the !/ufi/)(em,e ~u/)(t ol s#jtjtea/:;,, kid at 

the ff/J/)(a'J;/ ~ui/dinff tn the ~ity o/ 
f!lich1nond, on .,,rid •y the 8th 

da'/1 o/ ] fOVPm er . _ 9~1 . 

1.on t lie 1 eti tion o f T oPie.s a er a 1ri t o error end en _e:rs eci_e as 

tLe ci cui t court .r Roe' .. · n ham 

count r on t n :> .. t 1 ay o Octo er , _ 9 1 , n a rMJeC'11t:I.on y t ... e OJr1.mon

wea t , f or thP ale ed vlo_- ion o. t A I'rohi it · on Act , w ereby it w s 

c onsiderec' :r the c u.r that t rn S£ j_d Thor c-~· '3r .:.,C- l /.;.,~- to t'be e,r_rr._o:rwe....,: tr .. 

t: P Sill ~~ftJ r ol-~r and serve on. mont ' ~ t~me ir · i ; ut the sai 

su J r s8dPaS is not to operete t dis1. r : P t e rr~eoner from custody , i i 

cus'toc:~-, no:r to TP_ee.so r -' s a_;_ , · I 0u on ai_ . 

A Cc_r7 , ~ 

Tes te: ---~-------~------- • • 





IN VACATION: 
In the Clerk's Office of the Supreme Oourt of Appeals of 
Virginia at Staunton, on 1-' ond,qy the 4th ., day of 
December 19 f. 2 

The Clerk of the Supreme Court of Appeals of Virginia at 
Richmond certifies the following order in words and figures 
following, to-wit 

VIRGINIA: 
In the Supreme Court of Appeals, held at the State Library 
Building in the City of Richnond, on ThursdAy 
the 16 t h .,day of Ifovember , 191:. 2 

Thoma s S::i ge r 

A.ga ins t 

Commonv e 1th of Virg i n i s:i 

Pl ~i n ti f f in error. 

De fend an t i n error. 

Upon R . wri t of e r yor ~nd super sedeAS to a ~udgment r en 
dere d by t h e c ircu i t co .r t of Rock ingh::im County , onthe 
24th ., d s:i.y of October, 1921. 

This cause, which is pending in this Court at its place of 
session at Staunton, having been fully heard but not determined 

~!u~:;f ~ ;:Ji~trffteiu~t i~i41~¥i IRi&~R1t~~~i:\11fe1lffll\»ln~~ 
script of the record of the judgmen t aforesaid and arguments 
of counsel, is of opinion, for reasons stated in writing and 
filed with the record, that t h er e i s no e r r or in t he judgment 
compl a ined of. It is there fo re conside re d t h t t he SA.me be a ffi r med 
and t ha t t he pl Ai n t iff in error p ay to the Common '\'ea.l th dama ges ' 
a.c c ordi ng to l Aw, and ;:i l s o her c os t s by her ex pended ::i bou t her defence 
here i n . 

Which is ordered to be entered in the order book here and 
forthwith certified, together with a certified copy of the 
opinion in this cause, to the Clerk of this Court at Staunton, 
who will enter this order in the order book there and certify 
it to the said circuit c ourt 

~tty ' s t ax f ee $20. 00 
Co s t a t Rch'm. i 1.77 

$?1.77 
A Copy, Teste: 

H. Stewart Jones, C. C. 

A Copy, Teste: 





Arrest Warrant 

COMMONWEAL TH OF VIRGINIA, } 
TO WIT: 

ROCKINGHAM COUNTY, 

To ~~~~ dV ~ , a Constable of said County: 

Whereas, ~ ~~=---=><--_} ___ _ ___ _ 

c<;>mplaint and i formation on oatl ~ .,L'->----£-;.?4-:.~~'"""a2~~~a Justice of the said County, 

a--'Cl 

~ ..L--C=-<--4£.-"'-"~""'--------19U , in the said County, did 

~ 

7, 

These are therefore, in the name of the Commonwealth of Virginia, to command you forthwith to appre

e, or some other Justice of the said County, the body of the said- - -----

No.38 



' " r 
; 

!' 
1 

Co111monwea!H1 

vs. } Arres t \Varrant 

~ k ~-7 -hc.L ...... . 

Executed the within warrcmt by arres tini,1 

a nd deliverin g the body of 

111oning th e wi thin named witnesses in pcrso11, 

. -. 
~ ,,. _ _;;.· 

.... 



THE COMMONWEALTH OF VIRGINIA. 

1'0 THE SH ERlFF OF ROCIUNGI-J AM COUNTY, GREETINGS: 

We command you, that you ~~93:--~-------------- if he be 
~ ~ t;- i, M--l. 1:,- .i,.J__ ~ -fl._vt d.. 6--M., 

found within your bailiwiek, and him safcly ke@p, so tl,gtyou lfave)us body forthwith before .the 
~ ~ ~- ~ ~~ n,e-(__.. r-f '7-/u..., u. 

C1rcmt Court of Rockingham County, at t:ne Oocu4i ~ li OO t~ol'.'@@f en -v:J:--~_?!;t __ ,_J ..2. ;,- /, 

U'> ~il ·i.~·=u!'l ef Et ec14ie.in __ ________________________ ·wlo,. f kc flhtttds 

And have then and there this ·writ. ,V-itncss J. F. Blackburn, Clerk of our said Court 

1at the Court House the -----~.S.!~~- day oL - --~ -, in the _l.Y_;J year of 

the Commonwealth. 

___ -r-/ji/_ ,._ .__/,.-1 ~ _ _ _ Clerk. 



'fHE COMMONWEALTH OF VIRGINIA. 

1'0 THE S H E RIF F OF' ROCKINGH A M COUNTY, GREETIN GS : 

We command you, that you ~ ~ ~ __ ~ _ _ _ _ _ _ _ _ _ _ _ _ _ _ if he be 
~ ~ t;- P:, ~ IA -k ~ -/1.d. d.. ~ found within your bailiwick, a nd lmn safely keep, so t¥,-tyoa l{ay/e,his body fortln\lith before.the 

~ ~ ~- '-k-~~ n--~ r-f 1--A.L u, 
C1rcmt Court of Rockmg-ham County, at tl-te Oottt~ R@u00 tlieoro0f en -'¢-~-~----/ .2 ~I, 

t"tl H a er it!! ef 8: eel'4;e,in __ ______ _______ ____ _______ wftl±J- f Lo etttn:ds 

And have then and there this Writ. Witn ess J. F . Blackburn, Clerk of our said Court 

1at the CourtHouse the -----~ .S~~~- day of_ ___ ~ -, in the _l.>!.J year of 

the Commonwealth. 

_ _ _ _ _, __ , IP-J A ._/J ~ _ _ _ Cl erk. 



COMMONWEALTH OF VIRGINIA, 

COUNTY OF ROCKINGHAM, To-wit : 

· · ~ · ··· .. ~ .. ~ .... .. .... ........ .. : . .. . . .. . ... . .. . ... .. ... ... .. .. ... . . ...... . . . .. . .. ...... . . . .... ........ ... .... . ~ ... ..... .... . . . . . .. . . . . . . . . ... ...... . .. . 

for ardent spirits and if such ardent spirits are found, to tak e them into your possession and also 

to take said car into your possession and bring the said ardent spirits and the person or per

sons in whose possession they are found before m e, or some other Justice of said County, to 

answer the said complaint and to be further dealt with according to law. ...._ 

Given under m y hand this .. .11. ..... day of..&~ .................. .. ..... , 1921. ~7-7 J p: (SEAL) 



~ .. Search Warrant for Cars 
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